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Department of Health and Human Services 370.201

SUBCHAPTER T—HHS SUPPLEMENTATIONS

PART 370—SPECIAL PROGRAMS
AFFECTING ACQUISITION

Subpart 370.1—Accessibility of Meetings,
Conferences, and Seminars to Persons
With Disabilities

Sec.
370.101 Policy.
370.102 Responsibilities.

Subpart 370.2—Indian Preference in Em-
ployment, Training, and Subcontract-
ing Opportunities

370.201 Statutory requirements.
370.202 Applicability.
370.203 Definitions.
370.204 Compliance enforcement.
370.205 Tribal preference requirements.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14048, Apr. 9, 1984, unless
otherwise noted.

Subpart 370.1—Accessibility of
Meetings, Conferences, and
Seminars to Persons With Dis-
abilities

370.101 Policy.
(a) It is the policy of HHS that all

meetings, conferences, and seminars be
accessible to individuals with disabil-
ities. For the purposes of this policy,
accessibility is defined as both physical
access to meeting, conference, and
seminar sites, and aids and services to
enable individuals with sensory disabil-
ities to fully participate in meetings,
conferences, and seminars.

(b) In regard to acquisition, the pol-
icy is applicable to all contracts where
the statement of work requires the
contractor to conduct meetings, con-
ferences, or seminars that are open to
the public or involve HHS personnel,
but not to ad hoc meetings that may be
necessary or incidental to contract per-
formance.

370.102 Responsibilities.
(a) The contracting officer shall in-

clude the clause in 352.270–1 in every
solicitation and resulting contract
when the statement of work requires
the contractor to conduct meetings,

conferences, or seminars in accordance
with 370.101(b).

(b) The project officer shall be re-
sponsible for obtaining, reviewing, and
approving the contractor’s plan, which
is to be submitted in response to para-
graph (a) of the contract clause in
352.270–1. A consolidated or master plan
for contracts requiring numerous meet-
ings, conferences, or seminars will be
acceptable. The project officer, prior to
approving the plan, shall consult with
the Office of Engineering Services serv-
ing the region where the meeting, con-
ference, or seminar is to be held, to as-
sure that the contractor’s plan meets
the accessibility requirements of the
contract clause. The Office of Engi-
neering Services shall make a deter-
mination on the adequacy of the con-
tractor’s plan, and notify the project
officer, in writing, within ten (10)
working days of receiving the request
from the project officer.

[49 FR 14048, Apr. 9, 1984, as amended at 50
FR 23135, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 370.2—Indian Preference
in Employment, Training, and
Subcontracting Opportunities

370.201 Statutory requirements.

Section 7(b) of the Indian Self-Deter-
mination and Education Assistance
Act, Public Law 93–638, 88 Stat. 2205; 25
U.S.C. 450e(b) requires:

Any contract, subcontract, grant, or
subgrant pursuant to this Act, the Act of
April 16, 1934 (48 Stat. 596), as amended, or
any other Act authorizing Federal contracts
with or grants to Indian organizations or for
the benefit of Indians, shall require that to
the greatest extent feasible—

(1) Preferences and opportunities for train-
ing and employment in connection with the
administration of such contracts or grants
shall be given to Indians; and

(2) Preference in the award of subcontracts
and subgrants in connection with the admin-
istration of such contracts or grants shall be
given to Indian organizations and to Indian-
owned economic enterprises as defined in
section 3 of the Indian Financing Act of 1974
(88 Stat. 77).
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370.202 Applicability.
The Indian Preference clause set

forth in 352.270–2 and the Indian Pref-
erence Program clause set forth in
352.270–3 have been developed to imple-
ment section 7(b) of Public Law 93–638
for all activities of the Department.
The clauses shall be used by any af-
fected departmental contracting activ-
ity as follows, except solicitations is-
sued and contracts awarded pursuant
to Title I of Public Law 93–638 (25
U.S.C. 450 et seq.) are exempted:

(a) The Indian Preference clause
(352.270–2) shall be included in each so-
licitation and resultant contract, re-
gardless of dollar amount:

(1) When the contract is to be award-
ed pursuant to an act specifically au-
thorizing contracts with Indian organi-
zations; or

(2) Where the work to be performed
under the contract is specifically for
the benefit of Indians and is in addition
to any incidental benefits which might
otherwise accrue to the general public.

(b) The Indian Preference Program
clause (352.270–3) shall be included in
each solicitation and resultant con-
tract when:

(1) The dollar amount of the acquisi-
tion is expected to equal or exceed
$50,000 for nonconstruction work or
$100,000 for construction work;

(2) The Indian Preference clause is to
be included in the solicitation and re-
sultant contract; and

(3) The determination is made, prior
to solicitation that the work to be per-
formed under the resultant contract
will take place in whole or in substan-
tial part on or near an Indian reserva-
tion(s). In addition, the Indian Pref-

erence Program clause may be included
in any solicitation and resultant con-
tract below the $50,000 or $100,000 level
for nonconstruction or construction
contracts, respectively, but which meet
the requirements of paragraphs (b) (2)
and (3) of this section, and, in the opin-
ion of the contracting activity, offer
substantial opportunities for Indian
employment, training, and sub-
contracting.

370.203 Definitions.

For purposes of this Subpart 370.2,
the following definitions shall apply:

(a) Indian means a person who is a
member of an Indian Tribe. If the con-
tractor has reason to doubt that a per-
son seeking employment preference is
an Indian, the contractor shall grant
the preference but shall require the in-
dividual to provide evidence within
thirty (30) days from the Tribe con-
cerned that the person is a member of
that Tribe.

(b) Indian Tribe means an Indian
Tribe, pueblo, band, nation, or other
organized group or community, includ-
ing any Alaska Native village or re-
gional or village corporation or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688; 43 U.S.C.
1601) which is recognized as eligible for
the special programs and services pro-
vided by the United States to Indians
because of their status as Indians.

(c) Indian organization means the gov-
erning body of any Indian Tribe or en-
tity established or recognized by such
governing body in accordance with the
Indian Financing Act of 1974 (88 Stat.
77; 25 U.S.C. 1451).
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(d) Indian-owned economic enterprise
means any Indian-owned commercial,
industrial, or business activity estab-
lished or organized for the purpose of
profit, provided that such Indian own-
ership shall constitute not less than 51
percent of the enterprise, and that
ownership shall encompass active oper-
ation and control.

(e) Indian reservation includes Indian
reservations, public domain Indian al-
lotments, former Indian reservations in
Oklahoma, and land held by incor-
porated Native groups, regional cor-
porations, and village corporations
under the provisions of the Alaska Na-
tive Claims Settlement Act (85 Stat.
688; 43 U.S.C. 1601 et seq.).

(f) On or near an Indian Reservation
means on a reservation or reservations
or within that area surrounding an In-
dian reservation(s) where a person
seeking employment could reasonably
be expected to commute to and from in
the course of a work day.

370.204 Compliance enforcement.

(a) The concerned contracting activ-
ity shall be responsible for conducting
periodic reviews to insure contractor
compliance with the requirements of
the clauses set forth in 352.270–2 and
352.270–3. These reviews may be con-
ducted with the assistance of the In-
dian Tribe(s) concerned.

(b) Complaints of noncompliance
with the requirements of the clauses
set forth in 352.270–2 and 352.270–3 which
are filed in writing with the contract-
ing activity shall be promptly inves-
tigated and resolved by the contracting
officer.

370.205 Tribal preference require-
ments.

(a) Where the work under a contract
is to be performed on an Indian res-
ervation, the contracting activity may
supplement the clause set forth in
352.270–3 by adding specific Indian pref-
erence requirements of the Tribe on
whose reservation the work is to be
performed. The supplemental require-
ments shall be jointly developed for
the contract by the contracting activ-
ity and the Tribe. Supplemental pref-
erence requirements must represent a
further implementation of the require-
ments of section 7(b) of Public Law 93–
638 and must be approved by the af-
fected program director and approved
for legal sufficiency by the Business
and Administrative Law Division, OGC,
or a regional attorney before being
added to a solicitation and resultant
contract. Any supplemental preference
requirements to be added to the clause
in 352.270–3 shall be included in the so-
licitation and clearly identified in
order to ensure uniform understanding
of the additional requirements by all
prospective bidders or offerors.

(b) Nothing in these regulations shall
be interpreted to preclude Tribes from
independently developing and enforc-
ing their own tribal preference require-
ments. Such independently developed
tribal preference requirements shall
not, except as provided in paragraph (a)
above, become a requirement in con-
tracts covered under this Subpart 370.2,
and must not conflict with any Federal
statutory or regulatory requirement
concerning the award and administra-
tion of contracts.
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ATTACHMENT II—HHSAR SUBJECT INDEX

‘‘A–76’’ ...................................................................................... 307.3
Accessibility of Meetings, Conferences, and Seminars to Per-

sons with Disabilities ........................................................... 370.1
Acquisition Planning ............................................................... 307.1

Contents of ......................................................................... 307.105
Administration of HHSAR ....................................................... 301.201
Administration, Post-Award Contract ..................................... 342.70
ADP Review and Clearance ...................................................... 339.7001
ADP Systems Security ............................................................ 339.7002
Advance Acquisition Planning (Scheduling) ............................ 307.71
Advance Payments ................................................................... 332.4
Advertisements, Paid ............................................................... 305.5
Advocates for Competition ...................................................... 306.5
Agency Acquisition Regulations .............................................. 301.3
Agency Head ............................................................................ 302.1
Amendments to Solicitations .................................................. 315.410
Announcement of Contract Award ........................................... 305.303
Antitrust Violations ................................................................ 303.303
Appeals, Disputes and .............................................................. 333.2
Appointment of Contracting Officers ...................................... 301.603
Arrangement of Regulation ..................................................... 301.104–2
Audiovisual Materials, Acquisition Clearance of .................... 307.105–2(a)(14)
Audit, Closing Completed Contracts ........................................ 304.804–1
Award Instrument, Selection of ............................................... 307.70
Balance of Payments Program ................................................ 325.302
Basic Agreements .................................................................... 316.702
Basic Agreements, Numbering of ............................................. 304.7004
Basic Ordering Agreements, Numbering of .............................. 304.7005
Best and Final Offers ............................................................... 315.611
Blanket Purchase Agreements ................................................. 313.2
Business Proposal Instructions ................................................ 315.406–5(b)(3)
Buy American Act ................................................................... 325.1

Excepted Articles, Materials, Supplies .............................. 325.108
Formats for Nonavailability Determinations .................... 325.108–70

Certifications, Representations and ........................................ 315.406–5
Chief of Contracting Office ...................................................... 302.100
Class Determinations and Findings ......................................... 301.703
Class Deviation ........................................................................ 301.404
Clauses, Special Contract ........................................................ 352.2
Closing Completed Contracts ................................................... 304.804
Closing Review (of Contracts) .................................................. 304.870
Coding of HHSAR ..................................................................... 301.104–1
Competition Advocates ............................................................ 306.5
Competition Requirements ...................................................... 306
Competitive Range .................................................................. 315.609
Completion (Work Statement) ................................................. 307.105–3
Confidentiality of Information ................................................ 324.70
Considerations in Selecting an Award Instrument .................. 307.70
Consolidated Acquisitions ....................................................... 317.70
Consulting Services ................................................................. 337.2
Contingent Fee Violations ....................................................... 303.409
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Contingent Fee Violations—Continued
Contract Awards:

Announcement of ............................................................... 305.303
Review and Approval of Proposed ...................................... 304.71

Contract Clauses ...................................................................... 352.2
Contract Closeout .................................................................... 304.804
Contract Cost and Manpower Reporting .................................. 342.7002(e)
Contract Distribution .............................................................. 304.201
Contract Execution .................................................................. 304.101
Contract Files .......................................................................... 304.801
Contract Financing .................................................................. 332
Contract Format ...................................................................... 315.406–1
Contract Funding ..................................................................... 332.7
Contract Monitoring ................................................................ 342.70
Contract Numbering ................................................................ 304.7001
Contract Reporting .................................................................. 304.601
Contract Types:

Cost-Plus-Fixed-Fee ........................................................... 316.306
Cost-Reimbursement ......................................................... 316.3
Cost Sharing ...................................................................... 316.303; 335.070
Incentive ............................................................................ 316.403
Time-and-Materials, Labor-Hour, and Letter .................... 316.6

Contracts with Government Employees .................................. 303.602
Contracts, Voiding and Rescinding .......................................... 303.704
Contracting Authority ............................................................. 301.601
Contracting Officer Selection and Appointment ..................... 301.603
Contracting Officer’s Signature ............................................... 304.101
Contracting with SBA .............................................................. 319.8
Contractors, Responsible Prospective ..................................... 309.1
Contractor vs. Government Performance (A–76) ...................... 307.3
Cost Accounting Standards, Waiver ........................................ 330.201–5
Cost Overruns .......................................................................... 342.71
Cost/Pricing Data ..................................................................... 315.804; 315.805
Cost-Reimbursement Contracts ............................................... 316.3
Cost Sharing ............................................................................ 316.303; 335.070
Data, Treatment of (in Contract Proposals) ............................ 315.413
DCIS (Departmental Contract Information System) ............... 304.601
Debarment, Suspension, and Ineligibility ............................... 309.4
Debriefing of Unsuccessful Offerors ......................................... 315.1003
Definitions ............................................................................... 302.1
Determinations and Findings .................................................. 301.7
Determinations and Findings Format:

Cost-Type Contract ............................................................ 316.301–3
Deviation ................................................................................. 301.4
Disclosure and Use of Information Before Award .................... 315.413
Discussion, Written or Oral ..................................................... 315.610
Disputes and Appeals ............................................................... 333.2
Distribution of Contract Documents ....................................... 304.201
Duty-Free Importation of Goods ............................................. 325.1
Eight-A (8a) Program (SBA) .................................................... 319.8
Evaluation of Proposals ........................................................... 315.608

Cost or Price ...................................................................... 315.608–77
Technical ........................................................................... 315.608–75, and 76

Evaluation Factors (RFP) ....................................................... 315.406–5(c)
Evaluators, Use of Outside ....................................................... 315.608–71(f)
Exclusion of Sources ................................................................ 306.2
Execution of Contract .............................................................. 304.101
Executive Committee for Acquisition ..................................... 301.202
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Expert and Consulting Services ............................................... 337.2
Facsimile Bids ......................................................................... 314.202–7
Facsimile Proposals ................................................................. 315.402
Federal Procurement Data System ......................................... See DCIS
Field Pricing Support .............................................................. 315.805–5
Final Indirect Cost Rates ........................................................ 342.705
Financing, Contract ................................................................. 332
Foreign Purchases ................................................................... 325
Forms, Acquisition (Illustration of) ........................................ 353.3
Freedom of Information Act (FOIA) ........................................ 324.2
Full and Open Competition After Exclusion of Sources .......... 306.2
Funding Contracts ................................................................... 332.7
Government Employees Training Act (Acquisition Under) ..... 317.71
Government Property .............................................................. 345
Gratuities, Contractor (to Government Personnel) ................. 303.203
Head of the Agency .................................................................. 302.1
Head of Contracting Activity .................................................. 301.670
Imprest Fund ........................................................................... 313.4
Incremental Funding of Cost-Reimbursement Contracts ........ 332.702
Indirect Cost Rates .................................................................. 342.705
Indian Preference ..................................................................... 370.2
Individual Deviation ................................................................ 301.403
Ineligibility ............................................................................. 309.4
Institutional Cost-Sharing Agreements .................................. 335.070–4
Invoice Processing ................................................................... 332.905
Justification for Other than Full and Open Competition ........ 306.303
Labor Surplus Area Concerns .................................................. 320.1
Letter Contract ........................................................................ 316.603
Letter of Credit, Recipients and Central Point Addressees ..... Attachment I
Letters of Credit ...................................................................... 332.406
Letters of Intent ...................................................................... 316.770–1
Limitation of Costs or Funds ................................................... 332.704
Major System Acquisition ....................................................... 334.003
Meetings, Conferences, Seminars (Accessibility to for Dis-

abled) .................................................................................... 370.1
Memorandums of Understanding ............................................. 316.770–2
Mistakes in Bids ...................................................................... 314.406 (315.607)

Before Award ..................................................................... 314.406–3
After Award ....................................................................... 314.406–4

Monitoring, Contract ............................................................... 342.70
Negotiation Memorandum, Preparation of .............................. 315.672
Negotiation with Selected Source ........................................... 315.670
Notifications to Offerors .......................................................... 315.1001
Numbering System, Acquisition Instrument Identification .... 304.70
OMB Control Numbers ............................................................. 301.105
Options ..................................................................................... 317.2
Other than Full and Open Competition ................................... 306.3
Paid Advertisements ................................................................ 305.5
Paperwork Reduction Act (Clause) .......................................... 352.270–7
Personal Service Contracts ...................................................... 337.104
Phasing .................................................................................... 307.105–3
Plan, Subcontracting, Small and Disadvantaged Businesses .. 319.705
Plan, Technical Evaluation ..................................................... 315.608–70
Planning, Acquisition .............................................................. 307.1
Post Negotiation Contract Preparation and Award ................. 315.671
Postaward Orientation (Letters) ............................................. 342.504
Pre-Proposal Conferences ........................................................ 315.409
Presolicitation Notices and Conferences ................................. 315.404
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Price Negotiation .................................................................... 315.805
Pricing Data ............................................................................ See Cost/Pricing

Data
Principal Official Responsible for Acquisition ........................ 302.1
Privacy Act .............................................................................. 324.1
Processing Requests for Training ............................................ 317.7102
Profit or Free (Structured Approach) ...................................... 315.905–70
Program Personnel Responsibilities: .......................................

Accessibility of Meetings, Conferences, Seminars to Per-
sons with Disabilities ..................................................... 370.102(b)

ADP Clearances ................................................................. 339.7001
ADP Systems Security ...................................................... 339.7002
Award Instrument, Selecting ............................................. 307.7004
Business Practices, Reporting Improper ............................ 303
Contract Monitoring .......................................................... 342.7002
Government Property, Providing ...................................... 345.370(c)
Other than Full and Open Competition:

Approval of JOFOC ...................................................... 306.304
Circumstances Permitting ........................................... 306.302
Preparing JOFOC ......................................................... 306.303

Planning:
Advance Acquisition (Scheduling) ............................... 307.71
Acquisition Document:

Content .................................................................. 307.105
Preparation ............................................................ 307.104–3
Responsibility ........................................................ 307.104–2
Special Program Clearances .................................. 307.105–2
Statement of Work ................................................ 307.105–3

Privacy Act:
Determination ............................................................. 324.102
System Notice .............................................................. 324.103

Request for Contract:
Content ........................................................................ 315.7004
Procedures ................................................................... 315.7002
Responsibilities ........................................................... 315.7003

Request for Proposals:
Evaluation Criteria Development ................................ 315.406–5(c)
Preparation .................................................................. 315.406
Technical Proposal Instructions .................................. 315.406–5(b)(2)

Source Selection:
Competitive Range ...................................................... 315.609(i)
Evaluation of Proposals (Need for Confidentiality) ..... 315.604(d)
Handling and Disclosing Proposals .............................. 315.608–72
Rating and Ranking Proposals .................................... 315.608–75
Technical Evaluation Panel ......................................... 315.608–71, 74
Technical Evaluation Plan .......................................... 315.608–70
Technical Evaluation Report ....................................... 315.608–76

Training ............................................................................. 307.170
Program Training Requirements ............................................. 307.170
Progress Payments, Unusual ................................................... 332.501
Prompt Payment ..................................................................... 332.9
Prompt Payment ..................................................................... 332.905
Proposals, Evaluation of .......................................................... 315.608
Proposals, Unsolicited ............................................................. 315.5
Proposed Contract Awards, Review and Approval of ............... 304.71
Protective Services .................................................................. 337.109
Protests Against Award ........................................................... 333.1
Providing Government Property ............................................. 345.370
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Provisions, Solicitation ........................................................... 352.2; 315.407
Purchase Descriptions, Statements of Work, Specifications ... 307.105–3
Purchase Orders ....................................................................... 313.5
Purchase Orders, Numbering of ............................................... 304.7003
Ratification of Unauthorized Commitments ........................... 301.602-3
Records of Contract Actions .................................................... 304.801
References and Citations to HHSAR and FAR ......................... 301.104–2(c)
Regulation System .................................................................. 301.101
Rejection of Bids (After Opening) ............................................ 314.404
Relative Importance or Weight (Evaluation Criteria) ............. 315.406–5(c)(4)
Representations and Certifications ......................................... 315.406–5

Annual Submission ............................................................ 314.213; 315.471
Requests for Contract-Content, Format, Procedures .............. 315.70
Requests for Proposals:

Review ............................................................................... 315.470
Preparation and Contents .................................................. 315.406

Requests for Quotations ........................................................... 313.107; 315.406
Rescinding Contracts ............................................................... 303.7
Research and Development Contracts ..................................... 335.070
Response Time for Solicitations .............................................. 315.408
Responsible Prospective Contractors ...................................... 309.1
Retention of Files .................................................................... FAR 4.805
Review and Approval of Proposed Contract Awards ................ 304.71
Review and Approval of JOFOC’s ............................................. 306.304
Review of Requests for Contracts ............................................ 315.7007
Review of Requests for Proposals ............................................ 315.470
Review of Work Statements .................................................... 315.7004
Revisions to HHSAR ................................................................ 301.206
Scheduling ............................................................................... 307.71
Selection of Contracting Officers ............................................ 301.603
Selection of Offerors ................................................................ 315.609
Service Contracts in General ................................................... 337.1
Set-Asides for Small Business ................................................. 319.5
Small Business and Small Disadvantaged Business Concerns . 319
Small and Disadvantaged Business Utilization Specialist

(SADBUS) ............................................................................. 319.201–70
Small Purchases ...................................................................... 313.1
Solicitations:

Amendment ........................................................................ 315.410
Availability ........................................................................ 305.102
Issuance ............................................................................. 315.408
Information and Planning Purposes .................................. 315.405
Numbering ......................................................................... 304.7002
Provisions .......................................................................... 352.2

Source List .............................................................................. 315.7005(a)(7)
Source Selection ...................................................................... 315.6
Special Contract Clauses ......................................................... 352.2
Special Program Clearances and Approvals ............................. 307.105–2;

315.7005(a)(8)
Specifications, Purchase Descriptions, Statements of Work ... 307.105–3
Standards of Conduct ............................................................... 303.101–3
Statements of Work, Specifications, Purchase Descriptions ... 307.105–3
Subcontracting with Small and Disadvantaged Businesses ..... 319.7
Subcontractor Kickbacks ........................................................ 303.502
Synopsizing, Exceptions to ...................................................... 305.202
System, Departmental Contract Information (DCIS) .............. 304.601
Systems (ADP) Security .......................................................... 339.7002
Technical Evaluation Panel ..................................................... 315.608–71
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Technical Evaluation Plan ...................................................... 315.608–70
Technical Evaluation Report ................................................... 315.608–76
Technical Proposal Instructions .............................................. 315.406–5(b)(2)
Training, Processing Requests for ........................................... 317.7102
Treatment of Data in Contract Proposals ............................... 315.413
Term or Level of Effort Work Statement ................................ 307.105–3
Time-and-Materials Contract .................................................. 316.601
Unauthorized Commitments, Ratification of .......................... 301.602–3
Unauthorized Types of Agreements ......................................... 316.770
Unsolicited Proposals .............................................................. 315.5
Voiding Contracts .................................................................... 303.704
Walsh-Healey Act .................................................................... 322.6
Weight, Relative Importance (Evaluation Criteria) ................ 315.406–5(c)(4)
Withdrawing or Modifying Small Business Set-Aside ............. 319.506
Withholding of Payments ........................................................ 342.7003
Year-end Acquisitions .............................................................. 307.71
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SUBCHAPTER A—GENERAL

PART PHS 301—PHS ACQUISITION
REGULATION SYSTEM

Subpart PHS 301.1—Purpose, Authority,
Issuance

Sec.
PHS 301.101 Purpose.
PHS 301.102 Authority.
PHS 301.103 Applicability.
PHS 301.104 Issuance.
PHS 301.104–1 Publication and code arrange-

ment.
PHS 301.104–2 Arrangement of regulations.
PHS 301.104–3 Copies.
PHS 301.105 OMB approval under the Paper-

work Reduction Act.

Subpart PHS 301.2—Administration

PHS 301.201 Maintenance of the PHSAR.
PHS 301.270 Procurement Management Ad-

visory Committee.
PHS 301.271 Timing of PHSAR revisions.

Subpart PHS 301.4—Deviations From the
FAR

PHS 301.470 Procedure.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
SOURCE: 49 FR 36237, Sept. 14, 1984, unless

otherwise noted.

Subpart PHS 301.1—Purpose,
Authority, Issuance

PHS 301.101 Purpose.
(a) The Public Health Service Acqui-

sition Regulation (PHSAR) is issued to
establish uniform acquisition policies
and procedures throughout PHS which
are necessary to implement or supple-
ment the Department of Health and
Human Services Acquisition Regula-
tion (HHSAR).

(b) PHS issuances do not reiterate
material published in the HHSAR or
the Federal Acquisition Regulation
(FAR).

(c) The PHSAR implements and sup-
plements the HHSAR. Implementing
material expands upon or indicates the
manner of compliance with the related
HHSAR. Supplementing material is
new material which has no counterpart
in the HHSAR. The omission of sec-
tions or subsections in PHSAR means
no further explanation or qualification

is necessary for implementation within
PHS. Therefore, in order to obtain
comprehensive coverage and assure
consideration of all acquisition policies
and procedures pertinent to PHS, the
FAR, HHSAR, and PHSAR should be
read.

PHS 301.102 Authority.
(a) The HHSAR authorizes

supplementation or implementation of
the FAR and HHSAR in accordance
with prescribed procedures (see 301.301)
in order to publish essential acquisi-
tion instructions, policies, and proce-
dures that do not conflict with, super-
sede or duplicate that prescribed by the
FAR and the HHSAR.

PHS 301.103 Applicability.
The FAR, HHSAR and PHSAR

issuances apply to all acquisitions
made by PHS procuring activities as
defined in FAR 1.103.

PHS 301.104 Issuance.

PHS 301.104–1 Publication and code
arrangement.

(a) The PHSAR is published in the
same forms as indicated in FAR 1.104–
1(a).

(b) PHS issuances will be published
on yellow pages in looseleaf form for
insertion into the HHSAR.

PHS 301.104–2 Arrangement of regula-
tions.

(a) General. The PHSAR conforms to
the FAR and HHSAR with respect to
divisional arrangements; i.e., sub-
chapters, parts, subparts, sections, sub-
sections, and paragraphs.

(c) References and citations.
(2) This regulation shall be referred

to as the Public Health Service Acqui-
sition Regulation (PHSAR), Appendix
A to the Department of Health and
Human Services Acquisition Regula-
tion. Any reference shall be cited as
‘‘PHS’’ followed by the appropriate
number.

(3) Citations of authority shall be in-
corporated where necessary. All FAR
reference numbers shall be preceded by
‘‘FAR.’’ References to the HHSAR shall
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state only the number without the pre-
fix ‘‘HHSAR.’’

PHS 301.104–3 Copies.
Copies of the PHSAR in FEDERAL

REGISTER form may be purchased by
the public from the Superintendent of
Documents, Government Printing Of-
fice (GPO), Washington, DC 20402.
Looseleaf copies of the PHSAR may be
obtained by departmental personnel
having a need for the document by
placing an order with a Directives Dis-
tribution Coordinator in accordance
with General Administration Manual
Chapter 1–00, Exhibit G, HHS Staff
Manual System.

PHS 301.105 OMB approval under the
Paperwork Reduction Act.

The following OMB control numbers
apply to the information collection and
recordkeeping requirements contained
in this regulation:

PHSAR segment OMB con-
trol No.

All segments (excluding PHS 352.223–70 and
PHS 252.232–70) ............................................ 0990–0128

PHS 352.223–70 ................................................. 0990–0137
PHS 352.232–70 ................................................. 0990–0134

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

Subpart PHS 301.2—Administration
PHS 301.201 Maintenance of PHSAR.

The PHSAR is maintained by the Di-
vision of Grants and Contracts, Office
of Resource Management, Office of
Management, PHS. The Director, Divi-
sion of Grants and Contracts is respon-
sible for developing and preparing ma-
terial to be included in the PHSAR.

PHS 301.270 Procurement manage-
ment advisory committee.

(a) The Director, Division of Grants
and Contracts has established the Pro-
curement Management Advisory Com-
mittee (PMAC) to assist and facilitate
the planning and development of acqui-
sition policies and procedures, and the
resolving of operational problems af-
fecting all acquisition activities in the
PHS.

(b) The PMAC consists of members
and alternates from the Office of the
Assistant Secretary for Health, Alco-

hol, Drug Abuse, and Mental Health
Administration, Centers for Disease
Control, Food and Drug Administra-
tion, Health Resources and Services
Administration, and National Insti-
tutes of Health.

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 301.271 Timing of PHSAR revi-
sions.

PHSAR revisions will be issued
throughout the year as the need arises.
PHS issuances shall be effective on the
date cited in the FEDERAL REGISTER is-
suance or on the date of the transmit-
tal notice which distributes it to
PHSAR Staff Manual holders, unless
otherwise directed.

Subpart PHS 301.4—Deviations
From the FAR

PHS 301.470 Procedure.
(a) Requests for deviations from the

FAR, HHSAR or any PHSAR issuance
for implementation or
supplementation shall be submitted in
writing by the PHS agency principal
official responsible for acquisition to
the Director, Division of Grants and
Contracts, ORM/OM/PHS for approval
and/or further processing as may be re-
quired. When it is recognized that a de-
viation will be required prior to the is-
suance of a solicitation, the request for
deviation must be processed and ap-
proved prior to release of the solicita-
tion. When completion of a contract
action is contingent on approval of a
deviation, the request for deviation
must be processed and approval grant-
ed by the appropriate level, prior to
contract execution. In an exigency sit-
uation, initial verbal contact should be
made with the Chief, Contracts Man-
agement Branch, DGC/ORM/OM/PHS or
his/her designee. Only deviations to the
PHSAR may be granted by the Direc-
tor, Division of Grants and Contracts.

(b) Each request for deviation shall
provide sufficient information to per-
mit PHS compliance with the HHSAR.
Generally, such requests shall contain
the following in addition to the infor-
mation required by 301.470(b):

(1) The name of the contractor and
contract number, or the name of the
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proposed contractor and the solicita-
tion number.

(2) A statement indicating whether
or not the deviation had been pre-
viously requested. If so, outline the cir-
cumstances involved and the disposi-
tion of that request.

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PART PHS 302—DEFINITIONS OF
WORDS AND TERMS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 302.1—Definitions

PHS 302.170 Definitions of terms.

The following terms, when utilized in
PHS supplementing or implementing
issuances to the HHSAR, have the
meanings set forth below.

PHS agencies identifies collectively
that group of organizational entities
within the PHS which have assigned
major health functions as currently
shown in the PHS Organization Hand-
book. The PHS agencies are as follows:

Alcohol, Drug Abuse, and Mental
Health Administration (ADAMHA)

Centers for Disease Control (CDC)
Food and Drug Administration (FDA)
Health Resources and Services Admin-

istration (HRSA)
National Institutes of Health (NIH)

PHS agency heads identifies collec-
tively those individuals who are given
the responsibility and authority to
manage and direct the efforts of the
PHS agencies. These are the Adminis-
trators of ADAMHA and HRSA, Com-
missioner of FDA, and Directors of NIH
and CDC.

PHS contracting activities identifies
collectively those organizational ele-
ments of the PHS staff offices and the
PHS agencies which have functional re-
sponsibility to contract for the acquisi-
tion of personal property and nonper-
sonal services.

[49 FR 36238, Sept. 14, 1984]

PART PHS 304—ADMINISTRATIVE
MATTERS

Subpart PHS 304.1—Contract Execution

Sec.
PHS 304.170 Ratification of unauthorized

contract awards.

Subpart PHS 304.6—Contract Reporting

PHS 304.670 PHS Contract Information Sys-
tem.

PHS 304.670–1 Policy.
PHS 304.670–2 PHS agency implementation.

Subpart PHS 304.71—Review and Approval
of Proposed Contract Awards

PHS 304.7101 Contracts requiring review and
approval.

PHS 304.7102 Conduct of the review.

AUTHORITY: 5 U.S.C. 301, 40 U.S.C. 486(c).

SOURCE: 49 FR 36238, Sept. 14, 1984, unless
otherwise noted.

Subpart PHS 304.1—Contract
Execution

PHS 304.170 Ratification of unauthor-
ized contract awards.

(c)(2) Where ratification of an unau-
thorized contract action within a PHS
agency is requested, the contracting of-
ficer shall forward the file through ac-
quisition channels to an official at an
organizational level above the con-
tracting officer. He/she in turn shall
analyze and evaluate the contracting
officer’s submission and make appro-
priate recommendations regarding
ratification to the head of the con-
tracting activity.

The Administrative Services Center
(ASC), Office of Management (OM), will
submit its requests for ratification to
the Director, OM through the Division
of Grants and Contracts (DGC), Office
of Resource Management, OM/PHS.

(c)(4)(i) PHS agencies, and ASC, OM/
PHS, shall submit a report of ratifica-
tion data as specified in 304.170. PHS
agencies with several contracting of-
fices will be required to collect the re-
quired information from these activi-
ties and submit a consolidated agency
report.
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(ii) These reports shall be submitted
to DGC/ORM/OM/PHS within 20 days
following the expiration of the report-
ing period. A consolidated PHS report
will be prepared for submission to the
Deputy Assistant Secretary for Pro-
curement, Assistance, and Logistics as
specified in 304.170.

Subpart PHS 304.6—Contract
Reporting

PHS 304.670 PHS Contract Informa-
tion System (PHSCIS).

The PHS Contract Information Sys-
tem consolidates all PHS contract data
for the Department-wide Contract In-
formation System (DCIS) from the
PHS contracting activities.

PHS 304.670–1 Policy
The PHS principal officials respon-

sible for acquisition (PORA) are re-
sponsible for ensuring that all required
information is collected, submitted,
and received into the PHSCIS in ac-
cordance with the central PHSCIS User
Manual.

[49 FR 36238, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 304.670–2 PHS agency implemen-
tation.

It is the responsibility of the PORAs
to develop and implement appropriate
procedures within their activities to
ensure that data submissions to the
PHSCIS are timely, error free, and con-
tain all the required information.

Subpart PHS 304.71—Review and
Approval of Proposed Con-
tract Awards

PHS 304.7101 Contracts requiring re-
view and approval.

(b)(2)(i) In addition to the reviews re-
quired by 304.7101(a) and PHS
304.7101(c), internal reviews are to be
conducted of acquisitions made by the
following contracting offices in the Na-
tional Institutes of Health for contract
awards that fall below the dollar
threshold for review and approval set
forth in PHS 304.7101(c) but exceed the
dollar threshold set forth herein:

National Cancer Institute—$750,000

National Heart, Lung, and Blood Institute—
$500,000

National Institute of Environmental Health
Sciences—$250,000

National Institute of Allergy and Infectious
Diseases—$250,000

National Institute of Child Health and
Human Development—$250,000

Centralized procuring activity for all other
National Institutes of Health Research Or-
ganizations (Research Contracts Branch)—
$250,000

These internal reviews shall be con-
ducted by senior personnel with each
contracting office. Typically, the chief
of contracting office or his/her deputy
should be involved in the review. Per-
sonnel involved in the contract action
shall not perform the review. Each re-
view shall be documented in writing,
and any substantive issues identified
shall be resolved prior to award.

(ii) Furthermore, to assure that an
adequate review of smaller dollar ac-
quisitions is made prior to award, a
statistically significant sample of con-
tract actions of dollar values, less than
those amounts referenced in this sec-
tion is required to be approved prior to
award. This review and approval will be
by the designated Reviewing Official
listed in paragraph (c) (but see PHS
304.7102(a)). Records of such review ac-
tions will be maintained and will in-
clude documentation of the resolution
of any significant issue raised by the
review.

(iii) Contract awards and modifica-
tions of proposed architect-engineer
contracts expected to exceed $50,000
shall be reviewed and approved prior to
award by the reviewing official des-
ignated in PHS 304.7101(c).

(c) Reviewing officials. For PHS agen-
cy contract awards expected to exceed
the dollar amounts stated in this para-
graph, the reviewing official indicated
will personally approve the award.
Other than these specified require-
ments for the designated reviewing of-
ficial, PHS agencies may assign other
review and approval responsibilities at
their discretion. The following officials
shall be responsible for preaward con-
tract review and approval of all pro-
posed contracts and modifications
which are expected to exceed the dollar
limits expressed below:
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Review and
approval re-
quired for

contracts ex-
pected to
exceed

PHS acquisition activity Reviewing official

Office of the Assistant Secretary for Health

$300,000 Administrative Services Center, Office of Management ............................... Director, Administrative Services
Center.

Alcohol, Drug Abuse and Mental Health Administration

300,000 National Institute on Drug Abuse .................................................................. Director, Division of Grants and Con-
tracts Management.

300,000 National Institute on Alcohol Abuse and Alcoholism .................................... Do.
300,000 National Institute of Mental Health ............................................................... Do.
300,000 St Elizabeths, Hospital, NIMH ...................................................................... Do.

50,000 Addiction Research Center ........................................................................... Do.

Centers for Disease Control

300,000 Centers for Disease Control ......................................................................... Director, Procurement and Grants
Office.

Food and Drug Administration

300,000 Division of Contracts and Grants Management ........................................... Director, Division of Contracts and
Grants Management.

300,000 National Center for Toxicological Research ................................................. Do.

National Institutes of Health

1,500,000 National Cancer Institute .............................................................................. Director, Division of Contracts and
Grants.

1,000,000 National Heart, Lung, and Blood Institute .................................................... Do.

National Institutes of Environmental Health Sciences

1,000,000 Research and development awards ............................................................. Do.
100,000 Other than research and development ......................................................... Director, Division of Procurement.
750,000 National Institute of Child Health and Human Development ........................ Director, Division of Contracts and

Grants.
750,000 National Institute of Allergy and Infectious Diseases ................................... Do.
500,000 National Institute of Neurological and Communicative Disorders and

Stroke.
Do.

National Library of Medicine

500,000 Research and development awards ............................................................. Director, Division of Contracts and
Grants.

250,000 Other than research and development ......................................................... Director, Division of Procurement.
250,000 National Institute of Dental Research ........................................................... Director, Division of Contracts and

Grants.
250,000 National Institute of Arthritis, Metabolism and Digestive Diseases .............. Do.
750,000 Centralized procuring activity for all other National Institutes of Health Re-

search Organizations.
Do.

250,000 Procurement Branch, Division of Procurement, ORS .................................. Director, Division of Procurement.

Health Resources and Services Administration

500,000 Awards made by Headquarters and the Indian Health Service ................... Director, Division of Grants and Pro-
curement Management.

300,000 Awards made by other than Headquarters and the Indian Health Service Do.
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[49 FR 36238, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 304.7102 Conduct of the review.
(a) General. The reviewing official is

not required to personally perform the
review, but he or she is responsible for
assuring that the reviewer is knowl-
edgeable in the acquisition field and

has sufficient expertise to perform a
comprehensive review and to make co-
gent recommendations to the review-
ing official for actions exceeding the
dollar amounts stated in this subpart.
The reviewing official shall approve
each proposed contract award that is
reviewed.

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 E:\CFR\167191.060 167191



164

48 CFR Ch. 3 (10–1–96 Edition)PHS 305.202

SUBCHAPTER B—ACQUISITION PLANNING

PART PHS 305—PUBLICIZING
CONTRACT ACTIONS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 305.2—Synopses of
Proposed Contract Actions

PHS 305.202 Exceptions.
(b) A determination and finding has

been executed by the Acting Assistant
Secretary for Health after concurrence
by the Administrator of the Office of
Federal Procurement Policy and the
Administrator of the Small Business
Administration, which exempts for the
period September 30, 1985 through Sep-
tember 29, 1988, certain acquisitions
with the National Academy of Sciences
(NAS) from the synopsis requirements
set forth in FAR 5.201. This exemption
is applicable only to acquisitions where
NAS is the only source which can pro-
vide the measure of expertise, inde-
pendence, objectivity, and audience ac-
ceptance necessary to meet the pro-
gram requirements. To ensure that this
exemption will be used only when ap-
propriate, the agency competition ad-
vocate shall certify, prior to award,
each acquisition with NAS which is not
synopsized regardless of the dollar
value. The certification must state
that only NAS can provide the measure
of expertise, independence, objectivity,
and audience acceptance necessary to
meet the program needs.

[51 FR 20487, June 5, 1986]

PART PHS 306—COMPETITION
REQUIREMENTS

Subpart PHS 306.3—Other Than Full and
Open Competition

Sec.
PHS 306.304 Approval of the justification.

Subpart PHS 306.5—Competition
Advocates

PHS 306.502 Duties and responsibilities.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20487, June 5, 1986, unless
otherwise noted.

Subpart PHS 306.3—Other Than
Full and Open Competition

PHS 306.304 Approval of the justifica-
tion.

(a)(3) The Deputy Assistant Sec-
retary for Health, Operations, PHS, is
designated as the approving official
referenced in FAR 6.304(a)(3) and
306.304(a)(3).

Subpart PHS 306.5—Competition
Advocates

PHS 306.502 Duties and responsibil-
ities

(b) The competition advocates for the
PHS activities shall coordinate their
efforts with the PHS competition advo-
cate, the Deputy Assistant Secretary
for Health Operations.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART PHS 314—FORMAL
ADVERTISING

Subpart PHS 314.4—Opening of Bids and
Award of Contract

Sec.
PHS 314.406–3 Other mistakes disclosed be-

fore award.
PHS 314.406–4 Mistakes after award.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 314.4—Opening of
Bids and Award of Contract

PHS 314.406–3 Other mistakes dis-
closed before award.

(g)(3) In addition to the requirement
in 314.406–3(g)(3), a copy of the data re-
quired by FAR 14.406–3(g)(3) shall be
sent to the Office of General Counsel,
Business and Administrative Law Divi-
sion, Parklawn Building, Room 17A–32,
5600 Fishers Lane, Rockville, MD 20857.
An information copy of the contracting
officer’s written statement of facts and
circumstances shall be provided to the
Contracts Management Branch, DGC/
ORM/OM/PHS.

[51 FR 20488, June 5, 1986]

PHS 314.406–4 Mistakes after award.

(e)(2) The data shall be submitted as
prescribed in PHS 314.406–3(g)(3).

[51 FR 20488, June 5, 1986]

PART PHS 315—CONTRACTING BY
NEGOTIATION

Subpart PHS 315.4—Solicitation
and Receipt of Proposals and
Quotations

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

PHS 315.412 Late proposals and modi-
fications.

(c)(1) When the principal official re-
sponsible for acquisition determines
that certain classes of biomedical or
behavioral research and development
acquisitions should be subject to condi-
tions other than those specified in FAR
52.215–10, Late Submissions, Modifica-
tions and Withdrawals of Proposals, he/
she may authorize the use of the provi-
sion in PHS 352.215–10 in addition to
the provision at FAR 52.215–10.

(2) When the provision in PHS
352.215–10 is included in the solicitation
and a proposal is received after the
exact time specified for receipt, the
contracting officer, with the assistance
of cost and technical personnel, shall
make a written determination as to
whether the proposal meets the re-
quirements of the provision at PHS
352.215–10 and, therefore, can be consid-
ered.

[51 FR 43357, Dec. 2, 1986; 51 FR 45229, Dec. 17,
1987, as amended at 52 FR 44397, Nov. 19, 1987]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART PHS 323—ENVIRONMENT,
CONSERVATION, AND OCCUPA-
TIONAL SAFETY

Subpart PHS 323.70—Safety and Health

Sec.
PHS 323.7000 Scope of subpart.
PHS 323.7001 General.
PHS 323.7002 Policy.
PHS 323.7003 Actions required.
PHS 323.7004 Contract clause.
PHS 323.7005 Solicitation notice—construc-

tion.
AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20488, June 5, 1986, unless
otherwise noted.

Subpart PHS 323.70—Safety and
Health

PHS 323.7000 Scope of subpart.
This subpart prescribes the use of a

safety and health clause in contracts
involving hazardous material or oper-
ations, and procedures for developing
and administering safety and health
provisions.

PHS 323.7001 General.
Various statutes and regulations

(e.g., Walsh-Healey Act; Service Con-
tract Act) require adherence to mini-
mum safety and health standards by
contractors engaged in potentially haz-
ardous work. Positive action to reduce
accidents and conditions hazardous to
health under all contracts is in the
Government’s interest since the cost of
such accident and health hazards is
borne by the Government through
higher prices and sometimes by direct
indemnification of contractors against
liability claims.

PHS 323.7002 Policy.
(a) The guidance contained in FAR

Subpart 23.3 shall be used for hazardous
material as the primary reference.
When that guidance is judged insuffi-
cient or does not meet the safety and
health situation in the instant acquisi-
tion, this subpart shall be followed.

(b) Whenever the performance of a
contract will require use of hazardous
materials or operations, the contract-

ing activity shall require the prime
contractor and subcontractors to:

(1) Provide protection for the life and
health of PHS employees, contractor
employees, other persons involved with
work on PHS programs and projects,
and the public;

(2) Avoid accidental work interrup-
tions which could delay progress of
PHS programs and project;

(3) Maintain controls for the preven-
tion of damage and loss to property;
and

(4) Accumulate and provide data nec-
essary for analysis of risk and loss fac-
tors relating to PHS programs and
projects.

PHS 323.7003 Actions required.

(a) Contracting activities. Contracting
activities shall use the clause set forth
in PHS 352.223–70 as a guide in develop-
ing appropriate safety and health
clauses for use in prospective contracts
involving the following:

(1) Services or products;
(2) Research, development, or test

projects;
(3) Transportation of hazardous ma-

terials; and
(4) Construction, including construc-

tion of facilities on the contractor’s
premises.

(b) Safety officers. OPDIV safety offi-
cers shall advise and assist initiators of
acquisition requests and contracting
officers in:

(1) Determining whether safety and
health provisions should be included in
a prospective contract;

(2) Selecting or developing safety and
health clause provisions for incorpora-
tion in a prospective contract;

(3) Evaluating a prospective contrac-
tor’s safety and health programs; and

(4) Conducting post-award review and
surveillance to the extent deemed nec-
essary.

(c) Initiators. Initiators of acquisition
requests for items described in para-
graph (a) of this section shall:

(1) During the preparation of a re-
quest for contract, and in the RFP or
IFB:
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(i) Ensure that hazardous materials
and operations to be utilized in the per-
formance of the contract are clearly
identified; and

(ii) Coordinate with the appropriate
safety officer to ensure that all hazard-
ous materials and operations are evalu-
ated and that adequate safety require-
ments are established in the RFP or
IFB.

(2) During the period of performance:
(i) Apprise the contracting officer of

any noncompliance with safety and
health provisions identified in the con-
tract; and

(ii) Cooperate with the safety officer
in conducting review and surveillance
activities.

PHS 323.7004 Contract clause.

All contracts which require the use
of hazardous materials or operations
shall include a clause to provide adher-
ence to minimum safety and health
standards. The clause set forth in PHS
352.223–70 may be used or appropriately
modified to meet the needs of the indi-
vidual contract.

PHS 323.7005 Solicitation notice—con-
struction.

The contracting officer shall include
the clause in PHS 352.223–71 in all so-
licitations and resultant contracts for
construction and construction services.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART PHS 333—PROTESTS,
DISPUTES, AND APPEALS

Subpart PHS 333.1—Protests

Sec.
PHS 333.102 General.
PHS 333.104 Protests to GAO.
PHS 333.105 Protests to GSBCA.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20488, June 5, 1986, unless
otherwise noted.

Subpart PHS 333.1—Protests

PHS 333.102 General.
The Division of Grants and Contracts

(DGC), ORM/OM/PHS, will participate
directly in the resolution of protests
against PHS agencies when the Office
of the Secretary, HHS, requests DGC
involvement, or when DGC considers a
protest action to be sensitive or con-
troversial, or otherwise has an interest
in the protest. In cases where DGC will
participate, the cognizant PHS con-
tracting office shall be notified. In
those instances, all file materials and
written statements normally forwarded
directly to the Departmental Protest
Control Officer shall be forwarded to
DGC, ORM/OM/PHS.

PHS 333.104 Protests to GAO.
(a) General. (2) A copy of the protest

files shall be sent to the Office of Gen-
eral Counsel, Business and Administra-
tive Law Division (OGC–BAL), Park-

lawn Building, Room 17A–32, 5600 Fish-
ers Lane, Rockville, MD 20857. In addi-
tion, an information copy of the con-
tracting officer’s statement of facts re-
quired by 333.104(a)(2)(i) shall be sent to
the Contracts Management Branch,
DGC/ORM/OM/PHS.

(b) Protests before award. (1) The head
of the contracting activity authority
to approve the written finding required
by FAR 33.104(b)(1) to authorize a con-
tract award while a protest is pending,
may be delegated to an organizational
level no lower than the Executive Offi-
cer of each PHS Agency.

(4) The data shall be submitted as
prescribed in PHS 333.104(a)(2).

(c) Protests after award. (1) The data
shall be submitted as prescribed in
PHS 333.104(a)(2).

(2) The head of the contracting activ-
ity authority to authorize contract
performance notwithstanding a protest
as set forth in FAR 33.104(c)(2), may be
delegated to an organizational level no
lower than the Executive Officer of
each PHS Agency.

PHS 333.105 Protests to GSBCA.

(b) The copy of the protest file to be
sent to OGC–BAL shall be sent to OGC–
BAL, Parklawn Building, Room 17A–32,
5600 Fishers Lane, Rockville, MD 20857.
In addition, an information copy of the
contracting officer’s statement of facts
required by 333.105(b)(1) shall be sent to
the Contracts Management Branch,
DGC/ORM/OM/PHS.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART PHS 335—RESEARCH AND
DEVELOPMENT CONTRACTING

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

PHS 335.080 Special determinations
and findings affecting research and
development contracting.

The Assistant Secretary for Health
shall sign individual and class deter-
minations and findings for:

(a) Acquisition or construction of
equipment or facilities on property not
owned by the United States pursuant
to 42 U.S.C. 241(a)(7); and

(b) Use of an indemnification provi-
sion in a research contract pursuant to
42 U.S.C. 241(a)(7).

[51 FR 20489, June 5, 1986]

PART PHS 336—CONSTRUCTION
AND ARCHITECT-ENGINEER
CONTRACTS

Subpart PHS 336.6—Architect-Engineer
Services

Sec.
PHS 336.680 Program of Requirements ap-

proval.
PHS 336.681 Funding.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20489, June 5, 1986, unless
otherwise noted.

Subpart PHS 336.6—Architect-
Engineer Services

PHS 336.680 Program of Requirements
approval.

The programmatic and technical re-
quirements for PHS design projects are
established in a special document
known as a Program of Requirements
(POR). In the case of design projects in-
volving the construction of new space,
including new facilities, replacement
facilities, and building additions, the
contracting officer shall ensure that
the Office of the Assistant Secretary
for Health has approved, or waived ap-
proval of, a POR prior to the issuance
of the synopsis or solicitation for ar-
chitectural/engineering services.

PHS 336.681 Funding.

(a) The contracting officer shall en-
sure that the agency financial manage-
ment officer has identified and cer-
tified that design funds have been ap-
propriated and apportioned prior to the
release of a synopsis or solicitation for
architect-engineer services for the
types of acquisitions specified in PHS
336.680. New facilities, replacement fa-
cilities, and building additions must
only be acquired with funds appro-
priated for that specific project as evi-
denced by either (1) specific language
in an appropriations act, or (2) Con-
gressional appropriations intent as re-
flected in appropriations committee re-
ports or Congressional budget justifica-
tion.

(b) In the case of ADAMHA, FDA,
HRSA, and NIH, the referenced agency
financial management officer is the Di-
rector of the agency’s Division of Fi-
nancial Management. In the case of
CDC, this official is the Director of the
Financial Management Office. Subject
to HRSA concurrence, funding for
projects of the Indian Health Service/
HRSA may be certified by the des-
ignated financial management officer
within the IHS Office of Administra-
tion.

(c) The funding source certification
shall include identification of the title,
appropriation symbol, and fiscal year
of the appropriation plus any relevant
project or activity description in the
appropriation act or reports.

(d) In an unusual circumstance where
time is critical, a synopsis or solicita-
tion for architect-engineer services
may be issued after the POR has been
approved if the agency financial man-
agement officer certifies that appro-
priation and apportionment of proper
funds as set forth in paragraph (a)
above are expected within 60 days. In
such cases, the synopsis or solicitation
must specify that award is subject to
the availability of funds. In these cir-
cumstances the contracting officer
shall ensure that contract award is not
made until the agency financial man-
agement officer has certified in writing
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that proper funds have been appro-
priated and apportioned. Other excep-
tions to the funding requirements set
forth in paragraph (a) above, must be
specifically approved in writing by the

Office of the Assistant Secretary for
Health prior to the release of a synop-
sis or solicitation for architect-engi-
neer services for new facilities, replace-
ment facilities, and building additions.
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SUBCHAPTER H—CLAUSES AND FORMS

PART PHS 352—SOLICITATION PRO-
VISIONS AND CONTRACT
CLAUSES

Subpart PHS 352.2—Texts of Provisions and
Clauses

Sec.
PHS 352.215–10 Late proposals, modifica-

tions of proposals, and withdrawals of
proposals.

PHS 352.223–70 Safety and health.
PHS 352.223–71 Safety and health—con-

struction.
PHS 352.232–70 Additional payment provi-

sion.
PHS 352.280–1 Protection of human sub-

jects.
PHS 352.280–2 Care of laboratory animals.
PHS 352.280–3 Maximum allowable cost for

drugs.
PHS 352.280–4 Contracts awarded under the

Indian Self-Determination Act.
PHS 352.280–6 Demurrage charge provisions

for reusable cylinders and containers.

Subpart PHS 352.3—Provision and Clause
Matrices

PHS 352.380–4 Contract clauses for con-
tracts awarded under the Indian Self-De-
termination Act.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 36242, Sept. 14, 1984, unless
otherwise noted.

Subpart 352.2—Texts of Provisions
and Clauses

PHS 352.215–10 Late proposals, modi-
fications of proposals, and with-
drawals of proposals.

As prescribed in PHS 315.412, the fol-
lowing provision may be included in
the solicitation when authorized by the
principal official responsible for acqui-
sition.

LATE PROPOSALS, MODIFICATIONS OF PROPOS-
ALS, AND WITHDRAWALS OF PROPOSALS (NOV
1986)

Notwithstanding the procedures contained
in the provision of this solicitation entitled
Late Submissions, Modifications, and With-
drawals of Proposals, a proposal received
after the date specified for receipt may be
considered if it offers significant cost or
technical advantages to the Government,
and it was received before proposals were dis-

tributed for evaluation, or within five cal-
endar days after the exact time specified for
receipt, whichever is earlier.

(End of provision)

[51 FR 43357, Dec. 2, 1986; 51 FR 45229, Dec. 17,
1987, and 52 FR 44357, Nov. 19, 1987]

PHS 352.223–70 Safety and health.

The following clause is covered by
the policy set forth in Subpart PHS
323.70 and is to be used in accordance
with the instructions set forth in PHS
323.7002 and PHS 323.7003.

SAFETY AND HEALTH (APR 1984)

(a) In order to provide safety controls for
protection to the life and health of employ-
ees and other persons; for prevention of dam-
age to all property; and for avoidance of
work interruptions in the performance of the
contract; the Contractor will comply with
the following standards: (Insert codes, stand-
ards, and criteria (including any applicable
State and local requirements) prescribed by
the Safety Officer.)

Further, the Contractor shall take or
cause to be taken such additional safety
measures as the Contracting Officer may de-
termine to be reasonably necessary; Pro-
vided, that, if compliance with such
additonal safety measures results in a mate-
rial increase in the cost or time of perform-
ance of the contract, an equitable adjust-
ment will be made in accordance with the
clause of this contract entitled ‘‘Changes.’’

(b) Prior to commencement of work, the
Contractor will submit in writing its plan for
complying with the safety and health provi-
sions of this contract, and will meet with the
Contracting Officer or his/her designated
representative to discuss and develop a mu-
tual understanding relative to administra-
tion of the overall safety program.

(c) During the performance of work under
this contract, the Contractor share comply
with all procedures prescribed by the Con-
tracting Officer for the control and safety of
persons visiting the job site and will comply
with such requirements to prevent accidents
as may be prescribed by the Contracting Of-
ficer.

(d) The Contractor will maintain an accu-
rate record of, and report to the Contracting
Officer in such manner as the Contracting
Officer may prescribe, all accidents and inci-
dents resulting in death, traumatic injury,
occupational disease, and/or damage to all
property incident to work performed under
the contract.
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(e) The Contracting Officer shall notify (if
otherwise, confirm in writing) the Contrac-
tor of any noncompliance with the provi-
sions of this clause and corrective action to
be taken. After receipt of such notice, the
Contractor shall immediately take such cor-
rective action. (Such notice, when delivered
to the Contractor or its representative at the
site of the work, shall be deemed sufficient
for the purpose.) If the Contractor fails or re-
fuses to comply promptly, the Contracting
Officer may issue an order stopping all or
part of the work until satisfactory corrective
action has been taken. No part of the time
lost due to any such stop order shall be the
subject of claim for extension of time or for
costs or damages by the Contractor.

(f) The Contractor shall insert the sub-
stance of this clause in each subcontract in-
volving the use of hazardous materials or op-
erations. Compliance with the provisions of
this clause by subcontractors will be the re-
sponsibility of the Contractor.

(End of clause)

[51 FR 20489, June 5, 1986]

PHS 352.223–71 Safety and health—
construction.

The following clause shall be in-
cluded in all solicitations and resultant
contracts for construction and con-
struction services, as required by PHS
323.7005.

SAFETY AND HEALTH—CONSTRUCTION (APR
1984)

Your attention is invited to the regula-
tions issued by the Secretary of Labor pursu-
ant to section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
333) entitled ‘‘Safety and Health Regulations
for Construction’’ (29 CFR Part 1926). The
Contractor is required to comply with the
referenced regulations to the extent that the
resultant contract involves construction.

(End of clause)

[51 FR 20490, June 5, 1986]

PHS 352.232–70 Additional payment
provision.

The following clause shall be in-
cluded in all solicitations and resultant
contracts for construction which con-
tain the ‘‘Payments Under Fixed-Price
Construction Contracts’’ clause set
forth in FAR 52.232–4:

ADDITIONAL PAYMENT PROVISION (APR 1984)

Unless otherwise stated in this contract,
there will be taken into consideration in
computing progress payments material that

will be incorporated into the structure if
such material is delivered at the site, or is
delivered to the Contractor and properly
stored by it in a suitable warehouse, storage
yard, or similar place either within 25 miles
of the site or as otherwise approved by the
Contracting Officer. Before each payment is
made, the Contractor shall furnish to the
Contracting Officer such evidence as he/she
may require of the quantity and value of
such material and that it will be incor-
porated into the structure. If such material
is stored off the site, the Contractor shall
also furnish to the Contracting Officer, be-
fore payment, properly executed bills of sale
to the Government for the delivered mate-
rial upon which such payment is to be made.

(End of clause)

[51 FR 20490, June 5, 1986]

PHS 352.280–1 Protection of human
subjects.

The policy and procedures to be fol-
lowed whenever individuals may be in-
volved as subjects in research activi-
ties supported or conducted by the De-
partment under a contract are provided
in Subpart PHS 380.1 and 45 CFR Part
46, Protection of Human Subjects.

(a) The following provisions shall be
included in solicitations expected to
involve human subjects:

NOTICE TO OFFERORS OF REQUIREMENTS OF 45
CFR PART 46, PROTECTION OF HUMAN SUB-
JECTS (SEP 1985)

(a) Copies of the Department of Health and
Human Services (Department) regulations
for the protection of human subjects, 45 CFR
Part 46, are available from the Office for Pro-
tection from Research Risks (OPRR), Na-
tional Institutes of Health, Bethesda, Mary-
land 20892. The regulations provide a system-
atic means, based on established ethical
principles, to safeguard the rights and wel-
fare of individuals who participate as sub-
jects in research activities supported or con-
ducted by the Department.

(b) The regulations define a human subject
as a living individual about whom an inves-
tigator (whether professional or student)
conducting research obtains (1) data through
intervention of interaction with the individ-
ual, or (2) identifiable private information.
The regulations extend to the use of human
organs, tissue, and body fluids from individ-
ually identifiable human subjects as well as
to graphic, written, or recorded information
derived from individually identifiable human
subjects. The use of autopsy materials is
governed by applicable State and local law
and is not directly regulated by 45 CFR Part
46.
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(c) Activities in which the only involve-
ment of human subjects will be in one or
more of the categories set forth in 45 CFR
46.101(b)(1–6) are exempt from coverage.

(d) Inappropriate designations of the non-
involvement of human subjects or of exempt
categories of research in a project may re-
sult in delays in the review of a proposal.
The Public Health Service will make a final
determination of whether the proposed ac-
tivities are covered by the regulations or are
in an exempt category, based on the informa-
tion provided in the proposal. In doubtful
cases, prior consultation with OPRR, (tele-
phone: 301–496–7014), is recommended.

(e) In accordance with 45 CFR Part 46, pro-
spective Contractors being considered for
award shall be required to file with OPRR an
acceptable Assurance of Compliance with the
regulations, specifying review procedures
and assigning responsibilities for the protec-
tion of human subjects. The initial and con-
tinuing review of a research project by an in-
stitutional review board shall assure that
the rights and welfare of the human subjects
involved are adequately protected, that the
risks to the subjects are reasonable in rela-
tion to the potential benefits, if any, to the
subjects and the importance of the knowl-
edge to be gained, and that informed consent
will be obtained by methods that are ade-
quate and appropriate. Prospective Contrac-
tors proposing research that involves human
subjects shall be contacted by OPRR and
given detailed instructions for establishing
an institutional review board and filing an
Assurance of Compliance.

(f) It is recommended that OPRR be con-
sulted for advice or guidance concerning ei-
ther regulatory requirements or ethical is-
sues pertaining to research involving human
subjects.

(End of provision)

(b) The following clause shall be in-
cluded in contracts involving human
subjects:

PROTECTION OF HUMAN SUBJECTS (OCT 1986)

(a) The Contractor agrees that the rights
and welfare of human subjects involved in re-
search under this contract shall be protected
in accordance with 45 CFR Part 46 and with
the Contractor’s current Assurance of Com-
pliance on file with the Office for Protection
for Research Risks, National Institutes of
Health, Public Health Service. The Contrac-
tor further agrees to provide certification at
least annually that the institutional review
board has reviewed and approved the proce-
dures which involve human subjects in ac-
cordance with 45 CFR Part 46 and the Assur-
ance of Compliance.

(b) The Contractor shall bear full respon-
sibility for the performance of all work and
services involving the use of human subjects

under this contract in a proper manner and
as safely as is feasible. The parties hereto
agree that the Contractor retains the right
to control and direct the performance of all
work under this contract. Nothing in this
contract shall be deemed to constitute the
Contractor or any subcontractor, agent or
employee of the Contractor, or any other
person, organization, institution, or group of
any kind whatsoever, as the agency or em-
ployee of the Government. The Contractor
agrees that it has entered into this contract
and will discharge its obligations, duties,
and undertakings and the work pursuant
thereto, whether requiring professional
judgement or otherwise, as an independent
Contractor without imputing liability on the
part of the Government for the acts of the
Contractor or its employees.

(c) If at any time during performance of
this contract, the Contracting Officer deter-
mines, in consultation with the Office for
Protection from Research Risks (OPRR), Na-
tional Institutes of Health (NIH), that the
Contractor is not in compliance with any of
the requirements and/or standards stated in
paragraphs (a) and (b), above, the Contract-
ing Officer may immediately suspend, in
whole or in part, work and further payments
under this contract until the Contractor cor-
rects such noncompliance. Notice of the sus-
pension may be communicated by telephone
and confirmed in writing. If the Contractor
fails to complete the corrective action with-
in the period of time designated in the Con-
tracting Officer’s written notice of suspen-
sion, the Contracting Officer may, in con-
sultation with OPRR, NIH, terminate this
contract in whole or in part, and the Con-
tractor’s name may be removed from the list
of those Contractors with approved Depart-
ment of Health and Human Services Human
Subject Assurances.

(End of clause)

[51 FR 20490, June 5, 1986, as amended at 52
FR 9300, Mar. 24, 1987]

PHS 352.280–2 Care of laboratory ani-
mals.

The policies and procedures to be
used when contracts involve live verte-
brate animals are provided in Subpart
PHS 380.2, and in the PHS Policy on Hu-
mane Care and Use of Laboratory Ani-
mals by Awardee Institutions and accom-
panying implementation instructions
published in a special edition of the
NIH Guide for Grants and Contracts, Vol.
14, No. 8, June 25, 1985.

(a) The following provision shall be
included in solicitations expected to
involve vertebrate animals:
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NOTICE TO OFFERORS OF REQUIREMENT FOR
ADEQUATE ASSURANCE OF PROTECTION OF
VERTEBRATE ANIMAL SUBJECTS (SEP 1985)

The PHS Policy on Humane Care and Use of
Laboratory Animals by Awardee Institutions es-
tablishes a number of requirements for re-
search activities involving animals. Before a
PHS award may be made to an applicant or-
ganization, the organization shall file, with
the Office for Protection from Research
Risks (OPRR), National Institutes of Health
(NIH), PHS, a written Animal Welfare Assur-
ance which commits the organization to
comply with the provisions of the PHS Policy
on Humane Care and Use of Laboratory Ani-
mals by Awardee Institutions, the Animal Wel-
fare Act, and the Guide for the Care and Use
of Laboratory Animals prepared by the Insti-
tute of Laboratory Animal Resources. In ac-
cordance with the PHS Policy on Humane
Care and Use of Laboratory Animals by Award-
ee Institutions, applicant organizations must
establish a committee, qualified through the
experience and expretise of its members, to
oversee the institution’s animal program, fa-
cilities and procedures. No PHS award in-
volving the use of animals shall be made un-
less the Animal Welfare Assurance has been
approved by OPRR. Prior to award, the con-
tracting officer will notify Contractor(s) se-
lected for projects that involve live verte-
brate animals that an Animal Welfare Assur-
ance is required. The contracting officer will
request that OPRR negotiate an acceptable
Animal Welfare Assurance with those Con-
tractor(s). For further information, OPRR may
be contacted at NIH, Bethesda, Maryland 20892
(301–496–7041).

(End of provision)

(b) The following clause shall be in-
cluded in all contracts involving re-
search on vertebrate animals:

CARE OF LIVE VERTEBRATE ANIMALS (OCT
1986)

(a) Before undertaking performance of any
contract involving research on live verte-
brate animals, the Contractor shall register
with the Secretary of Agriculture of the
United States in accordance with 7 U.S.C.
2316 and 9 CFR 2.25–2.28. The Contractor shall
furnish evidence of such registration to the
Contracting Officer.

(b) The Contractor shall acquire vertebrate
animals used in research from a dealer li-
censed by the Secretary of Agriculture under
7 U.S.C. 2133 and 9 CFR 2.1–2.11, or from a
source that is exempt from licensing under
those sections.

(c) The Contractor agrees that the care and
use of any live vertebrate animals used or in-
tended for use in the performance of this
contract will conform with the PHS Policy on
Humane Care and Use of Laboratory Animals
by Awardee Institutions, the current Animal

Welfare Assurance, the Guide for the Care and
Use of Laboratory Animals prepared by the In-
stitute of Laboratory Animal Resources and
the pertinent laws and regulations of the
United States Department of Agriculture
(see 7 U.S.C. 2131 et seq. and 9 CFR Sub-
chapter A, Parts 1–4). In case of conflict be-
tween standards, the more stringent stand-
ard shall be used.

(d) If at any time during performance of
this contract, the Contracting Officer deter-
mines, in consultation with the Office for
Protection from Research Risks (OPRR), Na-
tional Institutes of Health (NIH), that the
Contractor is not in compliance with any of
the requirements and/or standards stated in
paragraphs (a) and (c), above, the Contract-
ing Officer may immediately suspend, in
whole or in part, work and further payments
under this contract until the Contractor cor-
rects such noncompliance. Notice of the sus-
pension may be communicated by telephone
and confirmed in writing. If the Contractor
fails to complete corrective action within
the period of time designated in the
Contracing Officer’s written notice of sus-
pension, the Contracting Officer may, in con-
sultation with OPRR, NIH, terminate this
contract in whole or in part, and the Con-
tractor’s name may be removed from the list
of those Contractors with approved Public
Health Service Animal Welfare Assurances.

NOTE: The Contractor may request reg-
istration of its facility and a current listing
of licensed dealers from the Regional Office
of the Animal and Plant Health Inspection
Service (APHIS), USDA, for the region in
which its research facility is located. The lo-
cation of the appropriate APHIS Regional
Office, as well as information concerning
this program may be obtained by contacting
the Senior Staff Officer, Animal Care Staff,
USDA/APHIS, Federal Center Building, Hy-
attsville, Maryland 20782.

(End of clause)

[51 FR 20491, June 5, 1986, as amended at 52
FR 9300, Mar. 24, 1987]

PHS 352.280–3 Maximum allowable
cost for drugs.

The following clause, or one reading
substantially as follows, shall be in-
cluded in all contracts subject to the
provisions of the Maximum Allowable
Cost (MAC) regulation and PHS 380.305.

MAXIMUM ALLOWABLE COST FOR DRUGS (APR
1984)

(a) Reimbursement for drugs provided or
used under this contract shall be in accord-
ance with the Maximum Allowable Cost
(MAC) regulation set forth in 45 CFR Sub-
title A, Part 19. In accordance with 19.3 of
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the MAC regulation, the amount which is
recognized for reimbursement or payment
purposes for any drug purchased under the
terms of the contract shall not exceed the
lowest of:

(1) The maximum allowable cost of the
drug, if any, established in accordance with
19.5 of the MAC regulation plus a reasonable
dispensing fee;

(2) The acquisition cost of the drug plus a
reasonable dispensing fee; or

(3) The provider’s usual and customary
charge to the public for the drug; Provided,
That:

(i) The maximum allowable cost estab-
lished for any drug shall not apply to a brand
of that drug prescribed for a patient which
the prescriber has certified in his/her own
handwriting is medically necessary for that
patient; and Provided, further, That:

(ii) When compensation for drug dispensing
is included in some other amount payable to
the provider by the reimbursing or payment
program agency, a separate dispensing fee
will not be recognized.

(b) The Contractor agrees:
(1) To include the following solicitation

notification in all applicable solicitations is-
sued under this contract and to ensure that
subcontractors include it in any subsequent
applicable solicitation:

This acquisition is subject to the Maxi-
mum Allowable Cost (MAC) regulation set
forth in Part 19 to Subtitle A of Title 45 of
the Code of Federal Regulations.

(2) To include this clause, including this
paragraph (b), in all applicable subcontracts,
regardless of tier, awarded pursuant to this
contract.

(3) To include the furnished MAC deter-
mination or acquisition cost data in all ap-
plicable solicitations issued under this con-
tract and in all resultant subcontracts
awarded pursuant to this contract.

(End of clause)

PHS 352.280–4 Contracts Awarded
Under the Indian Self-Determina-
tion Act.

(a) Insert the following clauses in
cost-reimbursement contracts awarded
under the Indian Self-Determination
Act as described in subpart PHS 380.4.

CLAUSE NO. 1—DEFINITIONS (JUNE 1977)

As used throughout this contract, the fol-
lowing terms shall have the meaning set
forth below:

(a) The term ‘‘Secretary’’ means the Sec-
retary, the Under Secretary, or any Assist-
ant Secretary of the Department of Health
and Human Services (HHS); and the term
‘‘his/her duly authorized representative’’
means any person, persons, or board (other

than the Contracting Officer) authorized to
act for the Secretary.

(b) The term ‘‘Contracting Officer’’ means
the person executing this contract on behalf
of the Government, and any other officer or
employee who is properly designated Con-
tracting Officer; and the term includes, ex-
cept as otherwise provided in this contract,
the authorized representative of the Con-
tracting Officer acting within the limits of
his/her authority.

(c) The term ‘‘Project Officer’’ means the
person representing the Government for the
purpose of monitoring contract performance.
The Project Officer is not authorized to issue
any instructions or directions which effect
any increase or decrease in the cost of this
contract or which change the period of this
contract.

(d) The term ‘‘Department’’ means the De-
partment of Health and Human Services.

(e) Except as otherwise provided in this
contract, the term ‘‘subcontract’’ includes
purchase orders under this contract.

(End of clause)

CLAUSE NO. 2—DISPUTES (JUNE 1977)

(a) Except as otherwise provided in this
contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be de-
cided by the Contracting Officer, who shall
reduce his/her decision to writing and mail
or otherwise furnish a copy thereof to the
Contractor. The decision of the Contracting
Officer shall be final and conclusive unless
within 30 days from the date of receipt of
such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a writ-
ten appeal addressed to the Secretary. The
decision of the Secretary or his/her duly au-
thorized representative for the determina-
tion of such appeals shall be final and con-
clusive unless determined by a court of com-
petent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly er-
roneous as necessarily to imply bad faith, or
not supported by substantial evidence. In
connection with any appeal proceeding under
this clause, the Contractor shall be afforded
an opportunity to be heard and to offer evi-
dence in support of its appeal. Pending final
decision of a dispute hereunder, the Contrac-
tor shall proceed diligently with the per-
formance of the contract and in accordance
with the Contracting Officer’s decision.

(b) This ‘‘Disputes’’ clause does not pre-
clude consideration of law questions in con-
nection with decisions provided for in para-
graph (a) above: Provided, That nothing in
this contract shall be construed as making
final the decision of any administrative offi-
cial, representative, or board on a question
of law.
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(End of clause)

CLAUSE NO. 3—LIMITATION OF COST (JUNE
1977)

(a) It is estimated that the total cost to
the Government for the performance of this
contract will not exceed the estimated cost
set forth in this contract and the Contractor
agrees to use its best efforts to perform all
work and all obligations under this contract
within such estimated costs. If at any time
the Contractor has reason to believe that the
costs which it expects to incur in the per-
formance of this contract in the next suc-
ceeding sixty (60) days, when added to all
costs previously incurred, will exceed sev-
enty-five percent (75%) of the estimated cost
set forth in the contract, or, if at any time
the Contractor has reason to believe that the
total cost to the Government, for the per-
formance of this contract, will be substan-
tially greater or less than the estimated cost
thereof, the Contractor shall notify the Con-
tracting Officer in writing to that effect, giv-
ing its revised estimate of such total cost for
the performance of this contract.

(b) The Government shall not be obligated
to reimburse the Contractor for costs in-
curred in excess of the estimated cost set
forth in the contract and the Contractor
shall not be obligated to continue perform-
ance under the contract or to incur costs in
excess of such estimated cost unless and
until the Contracting Officer shall have noti-
fied the Contractor in writing that such esti-
mated cost has been increased and shall have
specified in such notice a revised estimated
cost which shall thereupon constitute the es-
timated cost of performance of this contract.
When and to the extent that the estimated
cost set forth in this contract has been in-
creased by the Contracting Officer in writ-
ing, any costs incurred by the Contractor in
excess of such estimated cost prior to the in-
crease in estimated cost shall be allowable
to the same extent as if such costs had been
incurred after such increase in estimated
cost.

(End of clause)

CLAUSE NO. 4—ALLOWABLE COST (JUNE 1977)

(a) Compensation for Contractor’s perform-
ance. Payment for the allowable cost, as
herein defined and as actually incurred by
the Contractor shall constitute full and com-
plete compensation for the performance of
the work under this contract.

(b) Allowable cost. The allowable cost of
performing the work under this contract
shall be the cost actually incurred by the
Contractor, either directly incident or prop-
erly allocable to the contract, in the per-
formance of this contract in accordance with
its terms. The allowable cost, direct and in-
direct, including acceptability of cost alloca-

tion methods, shall be determined by the
Contracting Officer in accordance with:

(1)(i) ‘‘A Guide for Nonprofit Institutions
Establishing Indirect Cost Rates for Re-
search Grants and Contracts with the De-
partment of Health and Human Services,
HHS Publication OASC–5’’ or (ii) ‘‘A Guide
for Hospitals, Grants and Contracts with the
Department of Health and Human Services,
HHS Publication OASC–3,’’ or (iii) Subpart 1–
15.7 of the Federal Procurement Regulations
(41 CFR Subpart 1–15.7) if the contract is
with a state or local government agency, or
(iv) Subpart 1–15.4 of the Federal Procure-
ment Regulations (41 CFR Subpart 1–15.4) if
the contract is for the procurement of con-
struction or architect-engineer services.

(2) The terms of the contract.

(End of clause)

CLAUSE NO. 5—NEGOTIATED OVERHEAD RATES
(JUNE 1977)

(a) Notwithstanding the provisions of the
clause of this contract entitled, ‘‘Allowable
Cost,’’ the allowable indirect costs shall be
obtained by applying negotiated overhead
rates to bases agreed upon by the parties, as
specified below.

(b) The Contractor, as soon as possible, but
not later than six (6) months after the expi-
ration of each of the Contractor’s financial
years or such period as may mutually be
agreed upon by the Government and the Con-
tractor, shall submit to the Contracting Offi-
cer, with a copy to the cognizant audit agen-
cy, a proposed final overhead rate or rates
for that period based on the Contractor’s
cost experience during that period, together
with supporting cost data. Negotiation of
final overhead rates by the Contractor and
the Contracting Officer shall be undertaken
as promptly as practicable after receipt of
the Contractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with the applicable cost
principles set forth in paragraph (b)(1) of
Clause 4, as in effect on the date of this con-
tract, and the same hereby incorporated
herein by reference.

(d) The results of each negotiation shall be
set forth in an amendment to this contract,
which shall specify (1) the agreed final rate,
(2) the bases to which the rates apply, and (3)
the periods for which the rates apply.

(e) Pending establishment of final over-
head rates for any period, the Contractor
shall be reimbursed either at negotiated pro-
visional rates as provided in this contract or
at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that period are
established. To prevent substantial over or
under payment, the provisional or billing
rates may, at the request of either party, be
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revised by mutual agreement, either retro-
actively or prospectively. Any such revision
of negotiated provisional rates provided in
this contract shall be set forth in an amend-
ment to this contract.

(f) Any failure by the parties to agree on
any final rate or rates under this clause shall
be considered a dispute concerning a ques-
tion of fact for decision by the Contracting
Officer within the meaning of the clause of
this contract entitled ‘‘Disputes.’’

(g) Submission of proposed provisional and/
or final overhead rates, together with appro-
priate data in support thereof, to the Sec-
retary or his/her duly authorized representa-
tive, and agreements on provisional and/or
final overhead rates entered into between
the Contractor and the Secretary or his/her
duly authorized representative, as evidenced
by Negotiated Overhead Rate Agreements
signed by both parties, shall be deemed to
satisfy the requirements of (b), (d) and (e)
above.

(End of clause)

CLAUSE NO. 6—PAYMENT (JUNE 1977)

(a) Payment on account of allowable cost.
Once each month (or at more frequent inter-
vals if approved by the Contracting Officer)
the Contractor may submit to the Contract-
ing Officer, in such form and reasonable de-
tail as may be required, an invoice or vouch-
er supported by a statement of costs in-
curred by the Contractor in the performance
of this contract and claimed to constitute al-
lowable costs. Promptly after receipt of each
invoice or voucher, the Government shall,
subject to the provisions of (b) below, make
payment thereon as approved by the Con-
tracting Officer.

(b) Audit Adjustments. At any time or times
prior to settlement under this contract the
Contracting Officer may have invoices or
vouchers and statements of cost audited.
Each payment theretofore made shall be sub-
ject to reduction for amounts included in the
related invoice or voucher which are found
by the Contracting Officer, on the basis of
such audit, not to constitute allowable cost.
Any payment may be reduced for overpay-
ment, or increased for underpayments on
preceding invoices or vouchers.

(c) Completion voucher. On receipt and ap-
proval of the invoice or voucher designated
by the Contractor as the ‘‘completion in-
voice’’ or ‘‘Completion Voucher’’ and upon
compliance by the Contractor with all the
provisions of this contract (including with-
out limitation, the provisions relating to
patents and provisions of (d) below) the Gov-
ernment shall promptly pay to the Contrac-
tor any balance of allowable cost. The com-
pletion invoice or voucher shall be submitted
by the Contractor promptly following com-
pletion of the work under this contract but
in no event later than 6 months (or such

longer period as the Contracting Officer may
in his/her discretion approve in writing) from
the date of such completion.

(d) Applicable credits. The Contractor agrees
that any refunds, rebates, credits, or other
amounts (including any interest thereon) ac-
cruing to or received by the Contractor or
any assignee under this contract shall be
paid by the Contractor to the Government,
to the extent that they are properly alloca-
ble to costs for which the Contractor has
been reimbursed by the Government under
this contract. Reasonable expenses incurred
by the Contractor for the purpose of securing
such refunds, rebates, credits, or other
amounts shall be allowable cost hereunder
when approved by the Contracting Officer.

(e) Financial settlement. Prior to final pay-
ment under this contract, the Contractor
and each assignee under this contract whose
assignment is in effect at the time of final
payment under this contract shall execute
and deliver:

(1) An assignment to the Government in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including any interest
thereon) properly allocable to costs for
which the Contractor has been reimbursed
by the Government under this contract, and

(2) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, subject only to
the following exceptions:

(i) Specified claims in stated amounts or in
estimated amounts where the amounts are
susceptible to exact statement by the Con-
tractor;

(ii) Claims, together with reasonable ex-
penses incidental thereto, based upon liabil-
ities of the Contractor to third parties aris-
ing out of the performance of this contract;
Provided, That such claims are not known to
the Contractor on the date of the execution
of the release; And provided further, That
the Contractor gives notice of such claims in
writing to the Contracting Officer not more
than 6 years after the date of the release or
the date of any notice to the Contractor that
the Government is prepared to make final
payment, whichever is earlier; and

(iii) Claims for reimbursement of costs
(other than expenses of the Contractor by
reason of its indemnification of the Govern-
ment against patent liability), including rea-
sonable expenses incidental thereto, incurred
by the Contractor under the provisions of
this contract relating to patents.

(End of clause)

CLAUSE NO. 7—ADVANCE PAYMENTS (JUNE
1977)

(a) Amount of Advance. At the request of
the Contractor, and subject to the conditions
hereinafter set forth, the Government shall
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make an advance payment, or advance pay-
ments from time to time, to the Contractor.
No advance payment shall be made (1) with-
out the approval of the office administering
advance payments (hereinafter called the
‘‘Administering Office’’ and designated in
paragraph (k)(4) as with all advance pay-
ments theretofore made, shall exceed the
amount stated in paragraph (k)(1) hereof;
and (3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all advance
payments made hereunder are liquidated and
the Administering Office approves in writing
the release of any funds due and payable to
the Contractor, all advance payments and all
other payments under the contract shall be
made by check payable to the Contractor,
and be marked for deposit only in a Special
Bank Account with the bank designated in
paragraph (k)(2) hereof. No part of the funds
in the Special Bank Account shall be min-
gled with other funds of the Contractor prior
to withdrawal thereof from the Special Bank
Account as hereinafter provided. Except as
hereinafter provided, each withdrawal shall
be made only by check of the Contractor
countersigned on behalf of the Government
by the Contracting Officer or such other per-
son or persons as he/she may designate in
writing (hereinafter called the
‘‘Countersigning Agent’’). Until otherwise
determined by the Administering Office,
countersignature on behalf of the Govern-
ment will not be required.

(c) Use of Funds. The funds in the Special
Bank Account may be withdrawn by the
Contractor solely for the purposes of making
payments for items of allowable cost or to
reimburse the Contractor for such items of
allowable cost, and for such other purposes
as the Administering Office may approve in
writing. An interpretation required as to the
proper use of funds shall be made in writing
by the Administering Office.

(d) Return of Funds. The Contractor may at
any time repay all or any part of the funds
advanced hereunder. Whenever so requested
in writing by the Administering Office, the
Contractor shall repay to the Government
such part of the unliquidated balance of ad-
vance payments as shall in the opinion of the
Administering Office be in excess of current
requirements, or (when added to total ad-
vance previously made and liquidated) in ex-
cess of the amount specified in paragraph
(k)(1) hereof. In the event the Contractor
fails to repay such part of the unliquidated
balance of advance payments when so re-
quested by the Administering Office, all or
any part thereof may be withdrawn from the
Special Bank Account by checks payable to
the Treasurer of the United States signed
solely by the Countersigning Agent and ap-
plied in reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise liquidated,
the advance payments made hereunder shall
be liquidated as herein provided. When the
sum of all payments under this contract,
other than advance payments, plus the un-
liquidated amount of advance payments are
equal to the total estimated cost for the
work under this contract or such lesser
amount to which the total estimated cost
under this contract may have been reduced,
plus increases, if any, in this total estimated
cost not exceeding, in the aggregate (includ-
ing, without limitation, reimbursable costs
incident to termination for cause and ret-
rocession as estimated by the Contracting
Officer), the Government shall thereafter
withhold further payments to the Contractor
and apply the amounts withheld against the
Contractor’s obligation to repay such ad-
vance payments until such advance pay-
ments shall have been fully liquidated. If
upon completion, termination, or retroces-
sion of the contract all advance payments
have not been fully liquidated, the balances
therefor shall be deducted from any sums
otherwise due or which may become due to
the Contractor from the Government, and
any deficiency shall be paid by the Contrac-
tor to the Government upon demand.

(f) Bank Agreement. Before an advance pay-
ment is made hereunder, the Contractor
shall transmit to the Administering Office,
in the form prescribed by such office, an
Agreement in triplicate from the bank in
which the Special Bank Account is estab-
lished, clearly setting forth the special char-
acter of the account and the responsibilities
of the bank thereunder. Wherever possible,
such bank shall be a member bank of the
Federal Reserve System, or an ‘‘insured’’
bank within the meaning of the Act creating
the Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as amend-
ed (12 U.S.C. 264).

(g) Lien on Special Bank Account. The Gov-
ernment shall have a lien upon any balance
in the Special Bank Account paramount to
all other liens, which lien shall secure the re-
payment of any advance payments made
hereunder.

(h) Lien on Property Under Contract. Any
and all advance payments made under this
contract shall be secured, when made, by a
lien in favor of the Government, paramount
to all other liens, upon the supplies or other
things covered by this contract and on all
material and other property acquired for or
allocated to the performance of this con-
tract, except to the extent that the Govern-
ment by virtue of any other provision of this
contract, or otherwise, shall have valid title
to such supplies, materials, or other prop-
erty as against other creditors of the Con-
tractor. The Contractor shall identify, by
marking or segregation, all property which
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is subject to a lien in favor of the Govern-
ment by virtue of any provision of this con-
tract in such a way as to indicate that it is
subject to such lien and that it has been ac-
quired for or allocated to the performance of
this contract. If for any reason such supplies,
materials, or other property are not identi-
fied by marking or segregation, the Govern-
ment shall be deemed to have a lien to the
extent of the Government’s interest under
this contract on any mass of property with
which such supplies, materials, or other
property are commingled. The Contractor
shall maintain adequate accounting control
over such property on its books and records.
If at any time during the progress of the
work on the contract it becomes necessary
to deliver any item or items and materials
upon which the Government has a lien as
aforesaid to a third person, the Contractor
shall notify such third person of the lien
herein provided and shall obtain from such
third person a receipt, in duplicate, acknowl-
edging, inter alia, the existence of such lien.
A copy of each receipt shall be delivered by
the Contractor to the Contracting Officer. If
this contract is terminated in whole or in
part and the Contractor is authorized to sell
or retain termination inventory acquired for
or allocated to this contract, such sale or re-
tention shall be made only if approved by the
Contracting Officer, which approval shall
constitute a release to the Government’s lien
hereunder to the extent that such termi-
nation inventory is sold or retained, and to
the extent that the proceeds of the sale, or
the credit allowed for such retention on the
Contractor’s termination claim, is applied in
reduction of advance payments then out-
standing hereunder.

(i) Insurance. The Contractor represents
and warrants that it is now maintaining
with responsible insurance carriers, (1) insur-
ance upon its own plant and equipment
against fire and other hazards to the extent
that like properties are usually insured by
others operating plants and properties of
similar character in the same general local-
ity; (2) adequate insurance against liability
on account of damage to persons or property;
and (3) adequate insurance under all applica-
ble workmen’s compensation laws. The Con-
tractor agrees that, until work under this
contract has been completed and all advance
payments made hereunder have been liq-
uidated, it will (i) maintain such insurance;
(ii) maintain adequate insurance upon any
materials, parts, assembles, subassemblies,
supplies, equipment and other property ac-
quired for or allocable to this contract and
subject to the Government lien hereunder;
and (iii) furnish such certificates with re-
spect to its insurance as the Administering
Office may from time to time require.

(j) Prohibition Against Assignment. Notwith-
standing any other provision of this con-
tract, the Contractor shall not transfer,

pledge, or otherwise assign this contract, or
any interest therein, or any claim arising
thereunder, to any party or parties, bank,
trust company, or other financing institu-
tion.

(k) Designations and Determinations. (1)
Amount. The amount of advance payments at
any time outstanding hereunder shall not ex-
ceed $————.

(2) Depository. The bank designated for the
deposit of payments made hereunder shall
be:

(3) Interest Charge. No interest shall be
charged for advance payments made here-
under. The Contractor shall charge interest
at the rate of 6 percent per annum on sub-
advances or down payments to subcontrac-
tors, and such interest will be credited to the
account of the Government. However, inter-
est need not be charged on subadvances on
nonprofit subcontracts with nonprofit edu-
cational or research institutions for experi-
mental, research or development work.

(4) Administering Office. The office admin-
istering advance payments shall be the office
designated as having responsibility for
awarding the contract.

(l) Other Security. The terms of this con-
tract shall be considered adequate security
for advance payments hereunder, except that
if at any time the administering office deems
the security furnished by the Contractor to
be inadequate, the Contractor shall furnish
such additional security as may be satisfac-
tory to the administering office, to the ex-
tent that such additional security is avail-
able.

(End of clause)

CLAUSE NO. 8—EXAMINATION OF RECORDS
(JUNE 1977)

(a) This clause is applicable if the amount
of this contract exceeds $2,500 and was en-
tered into by means of negotiation including
small business restricted advertising, but is
not applicable if this contract was entered
into by means of formal advertising.

(b) The Contractor agrees that the Comp-
troller General of the United States and the
Secretary, or any of their duly authorized
representatives, shall until expiration of 3
years after final payment under this con-
tract or of the time period for the particular
records in Part 1–20 of the Federal Procure-
ment Regulations (41 CFR Part 1–20) which-
ever expires earlier, have access to and the
right to examine any directly pertinent
books, documents, papers, and records of the
Contractor involving transactions related to
this contract.

(c) The Contractor further agrees to in-
clude in all its subcontracts hereunder a pro-
vision to the effect that the subcontractor
agrees that the Comptroller General of the
United States, or his/her duly authorized
representatives shall, until expiration of 3
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years after final payment under the sub-
contract or of the time periods for the par-
ticular records specified in Part 1–20 of the
Federal Procurement Regulations (41 CFR
Part 1–20) whichever expires earlier, have ac-
cess to and the right to examine any directly
pertinent books, documents, papers, and
records of such subcontractor, involving
transactions related to the subcontract. The
term ‘‘subcontract’’ as used in this clause ex-
cludes (1) purchases orders not exceeding
$2,500 and (2) subcontracts or purchase orders
for public utility services at rates estab-
lished for uniform applicability to the gen-
eral public.

(d) The periods of access and examination
described in (b) and (c) above, for records
which relate to (1) appeals under the ‘‘Dis-
putes’’ clause of this contract, (2) litigation
or the settlement of claims arising out of the
performance of this contract, or (3) costs and
expenses of this contract as to which excep-
tion has been taken by the Comptroller Gen-
eral or any of his/her duly authorized rep-
resentatives, shall continue until such ap-
peals, litigation, claims, or exceptions have
been disposed of.

(End of clause)

CLAUSE NO. 9—INSPECTION AND REPORTS
(JUNE 1977)

(a) Inspection of work. The Government
shall have the right to inspect the work and
activities under this contract, including
without limitation, premises where any Gov-
ernment property may be located at such
reasonable times and in such manner as it
may deem appropriate and the Contractor
shall afford the Government proper facilities
and assistance for such inspection.

(b) Reports. The Contractor shall furnish
such progress reports, schedules, financial
and cost reports, and other reports, concern-
ing the work under this contract as specified
elsewhere in this contract. Cost and other fi-
nancial data and projections furnished pur-
suant to this paragraph (b) shall not relieve
the Contractor of the requirements for fur-
nishing notice specified in the clause of this
contract entitled ‘‘Limitation of Cost.’’

(c) In addition, where Federal financial as-
sistance is involved in the contract effort,
the following clause will apply:

Reports to the Indian People

The contractor, as a recipient of Federal fi-
nancial assistance, shall make reports and
information available to the Indian people
served or represented by the contractor.
Such reports will reflect how the Federal as-
sistance funds were utilized to the benefit of
the Indian people served or represented as
follows: (specific reporting requirements,
formats and methods of distribution to the
Indian people will be prescribed in the scope
of the contract.)

(d) Annual Reporting.
(1) For each fiscal year during which a

tribal organization receives or expends funds
pursuant to a contract under this Part, the
tribe which requested the contract must sub-
mit a report to the Contracting Officer. The
report shall include, but not be limited to,
an accounting of the amounts and purposes
for which the contract funds were expended
and information on the conduct of the pro-
gram or services involved. The reports shall
include any other information requested by
the Contracting Officer and may be submit-
ted as follows:

(i) When the contract is with the governing
body of an Indian tribe, the tribe shall sub-
mit the report to the Contracting Officer.

(ii) When the contract is with a tribal or-
ganization other than the governing body of
the tribe, the tribe has the option of having
the tribal organization prepare the report
and submit it to the tribe for review and ap-
proval before the tribe submits it to the Con-
tracting Officer.

(iii) When the contract benefits more than
one tribe, the tribal organization shall pre-
pare and submit the report to each of the
tribes benefiting under the contract. Each
tribe shall endorse the report before submit-
ting it to the Contracting Officer.

(2) The annual report shall be submitted to
the Contracting Officer within 90 days of the
end of the fiscal year in which the contract
was performed. However, the period for sub-
mitting the report may be extended if there
is just cause for such extension.

(3) In addition to the yearly reporting re-
quirement given in paragraphs (a) and (b) of
this section, the tribal contractor shall fur-
nish other reports when and as required by
the Secretary.

(End of clause)

CLAUSE NO. 10—SUBCONTRACTING (JUNE 1977)

(a) Prior approval required. Except as pro-
vided in (c) below, the Contractor shall not
enter into any subcontract or purchase order
not otherwise expressly authorized elsewhere
in this contract without the prior written
approval of the Contracting Officer and sub-
ject to such conditions as the Contracting
Officer may require.

(b) Request for approval. The Contractor’s
request for approval to enter into a sub-
contract pursuant to this clause shall in-
clude: (1) A description of the supplies or
services to be called for by the subcontract;
(2) identification of the proposed subcontrac-
tor and an explanation of why and how the
proposed subcontractor was selected, includ-
ing the degree of competition obtained; (3)
the proposed subcontract price, together
with the Contractor’s cost or price analysis
thereof; (4) identification of the type of sub-
contract to be used; (5) a copy or draft of the
proposed subcontract, if available; and (6)
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any other information which the Contract-
ing Officer may require.

(c) Certain purchases of property and serv-
ices. Prior written approval shall not be re-
quired for firm fixed-price subcontracts for
the purchase or rental of items of personal
property having a unit acquisition cost of
less than $200 or for subcontracts in a total
amount less than $1,000 unless otherwise
specified elsewhere in this contract: Pro-
vided, however, That advance notification
shall be given by the Contractor of any sub-
contract which exceeds in dollar amount 5
percentum of the total estimated cost of this
contract.

(d) Contractor’s procurement system. The
contractor shall use methods, practices or
procedures in subcontracting or purchasing
(hereinafter referred to as the Contractor’s
‘‘procurement system’’) acceptable to the
Contracting Officer. The Contracting Officer
may, at any time during the performance of
this contract, require the Contractor to pro-
vide information concerning its procurement
system.

(e) Effect of subcontracting. Subcontracts
shall be made in the name of the Contractor
and shall not bind nor purport to bind the
Government. The making of subcontracts
hereunder shall not relieve the Contractor of
any requirement under this contract (includ-
ing, but not limited to, the duty to properly
supervise and coordinate the work of sub-
contracts, and the duty to maintain and ac-
count for property pursuant to the clause of
this contract entitled ‘‘Government Prop-
erty’’). Approval of the provisions of any
subcontract by the Contracting Officer shall
not be construed to constitute a determina-
tion of the allowability of any cost under
this contract, unless such approval specifi-
cally provides that it constitutes a deter-
mination of the allowability of such cost. In
no event shall approval of any subcontract
by the Contracting Officer be construed as
effecting any increase in the estimated cost
set forth in this contract. No subcontract
placed under this contract shall provide for
payment on a cost-plus-a-percentage-of-cost
basis.

(f) Procurements from contractor-controlled
sources. Procurement or transfer of equip-
ment, materials, supplies, or services from
contractor-controlled source (any division or
other organizational component of the prime
contractor, exclusive of the contracting
component, and any subsidiary or affiliate of
the Contractor under a common control)
shall be considered a subcontract for the pur-
pose of this clause.

(End of clause)

CLAUSE NO. 11—ACCOUNTS, AUDIT AND
RECORDS (JUNE 1977)

(a) The Contractor shall maintain books,
records, documents, and other evidence, ac-

counting procedures, and practices, suffi-
cient to reflect properly all direct and indi-
rect costs of whatever nature claimed to
have been incurred and anticipated to be in-
curred for the performance of this contract.
The foregoing constitutes ‘‘records’’ for the
purposes of this clause.

(b) The Contractor’s facility(ies), or such
part thereof as may be engaged in the per-
formance of this contract, and its records
shall be subject at all reasonable times to in-
spection and audit by the Contracting Offi-
cer or his/her authorized representative.

(c) The contractor shall preserve and make
available its records (1) until the expiration
of 3 years from the date of final payment
under this contract, or the time periods for
the particular records specified in (41 CFR
Part 1–20), whichever expires earlier and (2)
for such longer period, if any, as is required
by applicable statute, or by other clause of
this contract, or by (i) or (ii) below.

(i) If this contract is completely or par-
tially retroceded or reassumed by the Gov-
ernment, the records relating to the work
terminated shall be preserved and made
available for a period of 3 years from the
date of any resulting final settlement.

(ii) Records which relate to (A) appeals
under the ‘‘Disputes’’ clause of this contract,
(B) litigation or the settlement of claims
arising out of the performance of this con-
tract, or (C) costs and expenses of this con-
tract to which exception has been taken by
the Contracting Officer or any of his/her duly
authorized representatives, shall be retained
until such appeals, litigation, claims, or ex-
ceptions have been disposed of.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract hereunder
that is not firm fixed-price or fixed-price
with escalation. When so inserted, changes
shall be made to designate the higher-tier
subcontractor at this level involved in place
of the Contractor: to add ‘‘of the Govern-
ment prime contract’’ in place of ‘‘this con-
tract’’ in (B) of subparagraph (c)(ii) above.

(End of clause)

CLAUSE NO. 12—GOVERNMENT PROPERTY
(JUNE 1977)

(a) Government furnished property. (1) The
Government reserves the right to furnish
any property or services required for the per-
formance of the work under this contract.

(2) The Government shall deliver to the
Contractor, for use in connection with and
under the terms of this contract, the prop-
erty described elsewhere in this contract, to-
gether with such related data and informa-
tion as the Contractor may request and as
may reasonably be required for the intended
use of such property (such property to be re-
ferred to as ‘‘Government furnished prop-
erty’’).
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In the event that Government furnished
property is not delivered to the contractor
by the time or times as stated, or if not stat-
ed, in sufficient time to enable the Contrac-
tor to meet such delivery or performance
dates under this contract, the Contracting
Officer shall, upon timely written request
made by the Contractor, make a determina-
tion of the delay occasioned the Contractor
and make appropriate equitable adjustments
to any contractual provisions affected by
any such delay in accordance with the provi-
sions of the clause of this contract entitled
‘‘Changes.’’

In the event that Government furnished
property is received by the Contractor in a
condition not suitable for the intended use,
the Contractor shall, immediately upon re-
ceipt thereof, notify the Contracting Officer
of such fact, and, as directed by the Con-
tracting Officer either (i) return or otherwise
dispose of such property, or (ii) effect repairs
or modifications thereto. Upon completion of
(i) or (ii) above, the Contracting Officer,
upon timely written request of the Contrac-
tor, shall make appropriate equitable adjust-
ments to any contractual provisions affected
thereby in accordance with the provisions of
the clause of this contract entitled
‘‘Changes.’’ The foregoing provisions for ad-
justment are exclusive and the Government
shall not be liable to suit for breach of con-
tract by reason of any delay in delivery of
Government furnished property or delivery
of such property in a condition not suitable
for its intended use.

(b) Title. (1) Title to all property furnished
by the Government shall remain in the Gov-
ernment. Title to all property purchased by
the Contractor, the cost of which the Con-
tractor is entitled to be reimbursed as a di-
rect item of cost under this contract, shall
pass to and vest in the Government upon de-
livery of such property by the vendor. Title
to other property, the cost of which is reim-
bursable to the Contractor under this con-
tract, shall pass and vest in the Government
upon (i) issuance for use of such property in
the performance of this contract, or (ii) com-
mencement of processing or use of such prop-
erty in the performance of this contract, or
(iii) reimbursement of the cost thereof by
the Government in whole or in part, which-
ever first occurs. All Government furnished
property, together with all property acquired
by the Contractor, title to which vests in the
Government under this paragraph, are sub-
ject to the provisions of this clause and are
hereinafter collectively referred to as ‘‘Gov-
ernment property.’’

(2) Title to the Government property shall
not be affected by the incorporation or at-
tachment thereof to any property now owned
by the Government, nor shall such Govern-
ment property, or any part thereof, be or be-
come a fixture or lose its identity or person-
ality by reason of affixation to any realty.

(c) Use of Government property. Government
property shall, unless otherwise provided
herein or approved by the Contracting Offi-
cer, be used only for the performance of this
contract.

(d) Property management and control. The
Contractor shall maintain and administer in
accordance with sound business practice a
program for the maintenance repair, protec-
tion, and preservation, control of and ac-
countability for Government property, so as
to assure its full availability and usefulness
for the performance of this contract. The
Contractor shall comply with Federal, State,
and local laws, codes, ordinances, regula-
tions, and orders pertaining to standards of
construction, safety, environment quality,
energy conservation, historic site preserva-
tion, facilities for the handicapped, emer-
gency preparedness, and other requirements
that are applicable to the physical charac-
teristics, operation, and maintenance of Gov-
ernment property. The Contractor agrees to
promptly receipt for all Government prop-
erty in a form and manner as prescribed by
the Contracting Officer. The Contractor fur-
ther agrees to take all reasonable steps to
comply with all directions or instructions
which the Contracting Officer may prescribe
regarding the management and control of
Government property.

(e) Risk or loss. (1) The Contractor shall not
be liable for any loss of or damage to Gov-
ernment property, or for expenses incidental
to such loss or damage, except that the Con-
tractor shall be responsible for any such loss
or damage (including expenses incidental
thereto);

(i) Which results from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, or on
the part of any of its managers, superintend-
ents, or other equivalent representatives,
who have supervision or direction of

(A) all or substantially all of the Contrac-
tor’s operations at any one plant, laboratory
or separate location in which this contract is
being performed or

(B) a separate and complete major organi-
zation, industrial or otherwise in connection
with the performance of this contract;

(ii) Which results from a failure on the
part of the Contractor, due to willful mis-
conduct or lack of good faith on the part of
any of its directors, officers, or other rep-
resentatives mentioned in subparagraph (i)
above, (A) to maintain and administer, in ac-
cordance with sound business practice, the
program for maintenance, repair, protection,
and preservation of Government property as
required by paragraph (d) hereof, or (B) to
take all reasonable steps to comply with any
appropriate written directions of the Con-
tracting Officer under paragraph (4) hereof;

(iii) For which the Contractor is otherwise
responsible under the express terms of this
contract;
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(iv) Which results from a risk expressly re-
quired to be insured under this contract, but
only to the extent of the insurance so re-
quired to be procured and maintained, or to
the extent of insurance actually procured
and maintained, whichever is greater; or

(v) Which results from a risk which is in
fact covered by insurance or for which the
Contractor is otherwise reimbursed, but only
to the extent of such insurance or reimburse-
ment; Provided That, if more than one of the
above exceptions shall be applicable in any
case, the Contractor’s liability under any
one exception shall not be limited by any
other exception.

(2) If the Contractor transfers Government
property to the possession and control of a
subcontractor the transfer shall not affect
the liability of the Contractor for loss or de-
struction of or damage to Government prop-
erty as set forth in (1) above. The Contractor
shall require the subcontractor to assume
the risk of and be responsible for any loss or
destruction of or damage to Government
property while in the latter’s possession or
control, and the subcontract shall contain
appropriate provisions requiring the return
of all Government property in as good condi-
tion as when received (except for reasonable
wear and tear or for the utilization of the
property in accordance with the provisions
of this contract). Provided, however, That
the subcontractor may be relieved from such
liability only to the extent that the sub-
contract, with the prior approval of the Con-
tracting Officer, so provides.

(3) The Contractor shall not be reimbursed
for, and shall not include as an item of over-
head, the cost of insurance, or any provisions
for a reserve, covering the risk of loss or
damage to the Government property, except
to the extent that the Government may have
required the Contractor to carry such insur-
ance under any other provision of this con-
tract.

(4) Upon the happening of loss or destruc-
tion of or damage to the Government prop-
erty, the Contractor shall notify the Con-
tracting Officer thereof, and shall take all
reasonable steps to protect the Government
property from further damage, separate the
damaged and undamaged Government prop-
erty, put all the Government property in the
best order, and furnish to the Contracting
Officer a statement of:

(i) The lost, destroyed, and damaged Gov-
ernment property;

(ii) The time and origin of the loss, de-
struction or damage;

(iii) All known interests in commingled
property of which the Government property
is a part; and

(iv) The insurance, if any, covering any
part of or interest in such commingled prop-
erty.

The Contractor shall make repairs and ren-
ovation of the damaged Government prop-
erty, or take such other actions as the Con-
tracting Officer directs.

(5) In the event the Contractor is indem-
nified, reimbursed, or otherwise com-
pensated for any loss or destruction of or
damage to the Government property, it shall
use the proceeds to repair, renovate, or re-
place the Government property involved, or
shall credit such proceeds against the cost of
the work covered by the contract, or shall
otherwise reimburse the Government, as di-
rected by the Contracting Officer. The loss,
destruction or damage and, upon the request
of the Constracting Officer, shall, at the
Government’s expense, furnish to the Gov-
ernment all reasonable assistance and co-
operation (including assistance in the pros-
ecution of suit and the execution of instru-
ments of assignment in favor of the Govern-
ment) in obtaining recovery. In addition,
where a subcontractor has not been relieved
from liability for any loss or destruction of
or damage to Government property, the Con-
tractor shall enforce the liability of the sub-
contractor for such loss or destruction of or
damage to the Government property for the
benefit of the Government.

(f) Disposition of Government property.
(1) During the period of performance of this

contract, the Contractor shall promptly and
regularly report to the Contracting Officer,
in such form and manner as the Contracting
Officer may direct, concerning the status of
Government property under the contract, in-
cluding all Government property in the Con-
tractor’s possession which is not in use or
which is excess to the needs of the contract.
The Contractor shall make such disposition
of Government property as the Contracting
Officer may direct. The Contractor shall in
no way be relieved of responsibility for Gov-
ernment property without the prior written
approval of the Contracting Officer.

(2) Upon completion or expiration of this
contract, or at such earlier date as may be
fixed by the Contracting Officer, the Con-
tractor shall render an accounting, as pre-
scribed by the Contracting Officer, of all
Government property which had come into
the possession or custody of the Contractor
under this contract. Such accounting shall
include inventory schedules covering all
items of Government property not consumed
in the performance of this contract, or not
theretofore delivered to the Government, or
for which the Contractor has not otherwise
been relieved of responsibility. The Contrac-
tor shall deliver or make such other disposi-
tion of Government property covered in such
inventory schedules as the Contracting Offi-
cer may direct.
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(3) The net proceeds of any disposition of
Government property, in accordance with (1)
and (2) above, shall be credited to the cost of
the work covered by the contract or shall be
paid in such manner as the Contracting Offi-
cer may direct.

(g) Restoration of premises. Unless otherwise
provided herein, the Government shall not be
under any duty or obligation to restore or
rehabilitate, or to pay the costs of the res-
toration or rehabilitation of the Contractor’s
facility or any portion thereof which is af-
fected by removal of any Government prop-
erty.

(End of clause)

CLAUSE NO. 13—CHANGES (JUNE 1977)

The Contracting Officer may at any time,
with the consent of the Contractor, by a
written order, and without notice to the
sureties, if any, make changes, within the
general scope of this contract, in any one or
more of the following: (a) Drawings, designs,
or specifications; (b) method of shipment or
packing; (c) place of inspection, delivery, or
acceptance; and (d) the amount of Govern-
ment furnished property. If any such change
causes an increase or decrease in the esti-
mated cost of, or the time required for per-
formance of this contract, or otherwise af-
fects any other provisions of this contract,
whether changed or not by any such order,
an equitable adjustment shall be made (a) in
the estimated cost or delivery schedule, or
both, and (b) in such other provisions of the
contract as may be so affected, and the con-
tract shall be modified in writing accord-
ingly. Any claim by the Contractor for ad-
justment under this clause must be asserted
within thirty (30) days from the date of re-
ceipt by the Contractor of the notification of
change: Provided, however, That the Con-
tracting Officer, if he/she decides that the
facts justify such action, may receive and
act upon any such claim asserted at any
time prior to final payment under this con-
tract. Where the cost of property made obso-
lete or excess as a result of a change is in-
cluded in the Contractor’s claim for adjust-
ment, the Contracting Officer shall have the
right to prescribe the manner of disposition
of such property. Failure to agree to any ad-
justment shall be a dispute concerning a
question of fact within the meaning of the
clause of this contract entitled ‘‘Disputes.’’
However, nothing in this clause shall excuse
the Contractor from proceeding with the
contract as changed.

(End of clause)

CLAUSE NO. 14—NOTICE TO THE GOVERNMENT
OF DELAYS (JUNE 1977)

Whenever the Contractor has knowledge
that any actual or potential situation, in-
cluding, but not limited to, labor disputes, is

delaying or threatens to delay the timely
performance of the work under this contract,
the Contractor shall immediately give writ-
ten notice thereof, including all relevant in-
formation with respect thereto, to the Con-
tracting Officer.

(End of clause)

CLAUSE NO. 15—RETROCESSION (JUNE 1977)

(a) The Indian Tribe that initially re-
quested this contract may also request its
retrocession, notwithstanding the fact that
the Contractor may be a tribal organization
other than the Tribe.

(b) Should the Tribe request retrocession
of the contract and the Contractor is other
than the Tribe, the Contracting Officer will
notify the Contractor of the request and in
consultation with the Tribe and the Contrac-
tor establish the effective date of the ret-
rocession. The retrocession will become ef-
fective no later than 120 days after the Con-
tracting Officer receives the Tribe’s request
unless the Tribe and the Contracting Officer
mutually agree on a later date.

(c) Immediately after receipt of the re-
quest for retrocession and where applicable
notifying the Contractor, the Contracting
Officer will meet with the Contractor and,
where applicable, the tribal governing body
or bodies, mutually agree to:

(1) A plan for the orderly transfer of re-
sponsibilities;

(2) A plan for inventorying materials and
supplies on hand;

(3) An accounting for funds, including but
not limited to current and anticipated obli-
gations;

(4) The cost of operation until retrocession;
and,

(5) The identification of all records relat-
ing to the contract and the contracted func-
tion.

(End of clause)

CLAUSE NO. 16—ASSUMPTION AND REASSUMP-
TION OF CONTRACT PROGRAMS (JUNE 1977)

(a) When the Director or his/her delegate
determines that the performance of a Con-
tractor under these regulations involves (1)
the violation of the rights or endangerment
of the health, safety, or welfare of any per-
sons, or (2) gross negligence or the mis-
management in the handling or use of funds
under the contract, he/she will, in writing,
notify the contractor of such determinations
and will request that the Contractor take
such corrective action within such period of
time as the Director or his/her delegate may
prescribe.

(b) When the Director or his/her delegate
determines that a Contractor has not taken
corrective action (as prescribed by him/her
under paragraph (a) of this section) to his/her
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satisfaction, he/she may, after the Contrac-
tor has been provided an opportunity for a
hearing in accordance with paragraph (c) of
this section, rescind the contract in whole or
in part and, if he/she deems it appropriate,
assume or resume control or operation of the
program, activity, or service involved.

(c)(1) When the Director or his/her delegate
has made a determination described in para-
graph (b) of this section, he/she shall in writ-
ing notify the Contractor of such determina-
tion and of the Contractor’s right to request
a review of such determination and of the de-
termination described in paragraph (a) of
this section. Such notification by the Direc-
tor or his/her delegate shall set forth the rea-
sons for the determination in sufficient de-
tail to enable the Contractor to respond and
shall inform the Contractor of its right to a
hearing on the record before a Contract Ap-
peals Board described in paragraph (d) of this
section. Upon the request of the Contractor
for a hearing, the Board, established pursu-
ant to paragraph (d) of this section shall in
writing within 10 days of the establishment
notify the Contractor of the time, place and
date of the hearing which will be held not
later than 45 days after the request for a
hearing.

(2) Where the Director or his/her delegate
determines that a Contractor’s performance
under a contract awarded under this subpart
poses an immediate threat to the safety of
any person, he/she may immediately rescind
the contract in whole or in part and, if he/
she deems it appropriate, assume or resume
control or operation of the program, activ-
ity, or service involved. Upon such a decision
he/she will immediately notify the Contrac-
tor of such action and the basis therefor; and
offer the Contractor an opportunity for a
hearing on the record before the Contract
Appeals Board established pursuant to para-
graph (d) of this section to be held within 10
days of each action.

(d)(1) The Contract Appeals Board shall be
composed of 3 persons appointed by the Di-
rector, Indian Health Service. Such persons
may not be selected from the immediate of-
fice of any person participating in the deter-
mination at issue. The Board shall afford the
Contractor the right:

(i) To notice of the issues to be considered;
(ii) To be represented by counsel;
(iii) To present witnesses on Contractor’s

behalf;
(iv) To cross-examine other witnesses ei-

ther orally or through written interrog-
atories; and

(v) To compel the appearance of Indian
Health Service personnel or to take deposi-
tions of such persons at reasonable times and
places.

(2) The Contract Appeals Board shall make
an initial written decision which shall be-
come final within 20 days unless the Direc-
tor, Indian Health Service or his/her rep-

resentative modifies or reverses the decision.
Any such decision by the Director of the In-
dian Health Service or his/her representative
shall be in writing, shall be specific as to the
reasons for such decision, and shall be con-
sidered final.

(3) Where the Board is considering issues
arising under paragraph (2) of this section,
the Board shall within 25 days after the con-
clusion of the hearing, notify all parties in
writing of its decision.

(c) In any case where the officer has re-
scinded a contract under paragraph (b) or (c)
of this section, he/she may decline to enter
into a new contract agreement with the Con-
tractor until such time as he/she is satisfied
that the basis for the recision has been cor-
rected.

Nothing in this section shall be construed
as contravening the Occupational Safety and
Health Act of 1970 (84 Stat. 1590), as amended
(29 U.S.C. 651).

(End of clause)

CLAUSE NO. 17—KEY PERSONNEL (JUNE 1977)

Where ‘‘key personnel’’ have been identi-
fied in this contract, it has been determined
that such named personnel are necessary for
the successful performance of the work
under this contract; and the Contractor
agrees to assign such personnel to the per-
formance of the work under this contract,
and shall not reassign or remove any of them
without the consent of the Contracting Offi-
cer. Whenever, for any reason, one or more of
the aforementioned personnel is unavailable
for assignment for work under the contract,
the Contractor shall immediately notify the
Contracting Officer to that effect and shall,
subject to the approval of the Contracting
Officer without formal modification to the
contract, replace such personnel with per-
sonnel of substantially equal ability and
qualifications.

(End of clause)

CLAUSE NO. 18—LITIGATION AND CLAIMS (JUNE
1977)

The Contractor shall give the Contracting
Officer immediate notice in writing of (a)
any action, including any proceeding before
an administrative agency, filed against the
Contractor arising out of the performance of
this contract, including, but not limited to,
the performance of any subcontract here-
under; and (b) any claim against the Con-
tractor the cost and expense of which is al-
lowable under the clause entitled ‘‘Allowable
Cost,’’ except as otherwise directed by the
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer
copies of all pertinent papers received by the
Contractor with respect to such action or
claim. To the extent not in conflict with any
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applicable policy of insurance, the Contrac-
tor may, with the Contracting Officer’s ap-
proval, settle any such action or claim. If re-
quired by the Contracting Officer, the Con-
tractor shall (a) effect an assignment and
subrogation in favor of the Government of
all the Contractor’s rights and claims (ex-
cept those against the Government) arising
out of any such action or claim against the
Contractor; and (b) authorize representatives
of the Government to settle or defend any
such action or claim and to represent the
Contractor in, or to take charge of, any ac-
tion. If the settlement or defense of an ac-
tion or claim is undertaken by the Govern-
ment, the Contractor shall furnish all rea-
sonable assistance in effecting a settlement
or asserting a defense. Where an action
against the Contractor is not covered by a
policy of insurance, the Contractor shall,
with the approval of the Contracting Officer,
proceed with the defense of the action in
good faith. The Government shall not be lia-
ble for the expense of defending any action
or for any cost resulting from the loss there-
of to the extent that the Contractor would
have been compensated by insurance which
was required by law or regulation or by writ-
ten direction of the Contracting Officer, but
which the Contractor failed to secure
through its own fault or negligence.

In any event, unless otherwise expressly
provided in this contract, the Contractor
shall not be reimbursed or indemnified by
the Government for any liability loss, cost
or expense, which the Contractor may incur
or be subject to by reason of any loss, injury,
or damage, to the person or to real or per-
sonal property of any third parties as may
accrue during, or arise from, the perform-
ance of this contract.

(End of clause)

CLAUSE NO. 19—INDEMNITY AND INSURANCE
(JUNE 1977)

(a) The Contractor shall indemnify and
save and keep harmless the Government
against any or all loss, cost, damage, claim,
expense or liability whatsoever, because of
accident or injury to persons or property or
others occurring in connection with any pro-
gram included as a part of this contract, by
providing where applicable, the insurance de-
scribed below:

(b) The Contractor shall secure, pay the
premium for, and keep in force until the ex-
piration of this contract, or any renewal pe-
riod thereof, insurance as provided below.
Such insurance policies shall specifically in-
clude a provision stating the liability as-
sumed by the Contractor under this con-
tract.

(1) Workman’s compensation insurance as
required by laws of the state.

(2) Owner’s, landlord’s, and tenant’s bodily
injury liability insurance with limits of not

less than $50,000 for each person and $500,000
for each accident.

(3) Property damage liability insurance
with limits of not less than $25,000 for each
accident.

(4) Automobile bodily injury liability in-
surance with limits of not less than $50,000
for each person, and $500,000 for each acci-
dent and property damage liability insurance
with a limit of not less than $5,000 for each
accident.

(5) Food products liability insurance with
limits of not less than $50,000 for each person
and $500,000 for each accident.

(6) Professional malpractice insurance
where medical, dental and other health pro-
fessional services are involved.

(7) Other liability insurance not specifi-
cally mentioned when required.

(c) Each policy of insurance shall contain
an endorsement providing that cancellation
by the insurance company shall not be effec-
tive unless a copy of the cancellation is
mailed (registered) to the Contracting Offi-
cer 30 days prior to the effective date of can-
cellation.

(d) A certificate of each policy of insur-
ance, and any change therein, shall be fur-
nished to the Contracting Officer imme-
diately upon receipt from the insurance com-
pany.

(e) Insurance companies of the Contractor
shall be satisfactory to the Contracting Offi-
cer. When in his/her opinion an insurance
company is not satisfactory for reasons that
will be stated, the Contractor shall provide
insurance through companies that are satis-
factory to the Contracting Officer.

(f) Each policy of insurance shall contain a
provision that the insurance carrier waives
any rights it may have to raise as a defense
the tribe’s sovereign immunity from suit,
but such waivers shall extend only to claims
the amount and nature of which are within
the coverage and limits of the policy of in-
surance. The policy shall contain no provi-
sion, either expressed or implied, that will
serve to authorize or empower the insurance
carrier to waive or otherwise limit the
tribe’s sovereign immunity outside or be-
yond the coverage and limits of the policy
insurance.

(End of clause)

CLAUSE NO. 20—OVERTIME (JUNE 1977)

Except as provided in this contract, the
Contractor shall not perform overtime work
under or in connection with this contract for
which premium compensation is required to
be paid, without specific written approval
from the Contracting Officer.
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(End of clause)

CLAUSE NO. 21—FOREIGN TRAVEL (JUNE 1977)

Foreign travel shall not be performed with-
out the prior written approval of the Con-
tracting Officer. As used in this clause ‘‘For-
eign Travel’’ means travel outside the Unit-
ed States, its Territories and Possessions,
and Canada.

(End of clause)

CLAUSE NO. 22—QUESTIONNAIRE AND SURVEYS
(JUNE 1977)

In the event the performance of this con-
tract involves the collection of information
upon identical items from 10 or more per-
sons, other than Federal employees, the Con-
tractor shall obtain written approval from
the Contracting Officer, prior to the use
thereof, of any forms, schedules, question-
naires, survey plans or other documents, and
any revisions thereto, intended to be used in
such collection.

(End of clause)

CLAUSE NO. 23—PRINTING (JUNE 1977)

Unless otherwise specified in this contract,
the Contractor shall not engage in, nor sub-
contract for, any printing (as that term is
defined in Title I of the Government Print-
ing and Binding Regulations in effect on the
effective date of this contract) in connection
with the performance of work under this
contract; Provided, however, That perform-
ance of a requirement under this contract in-
volving the reproduction of less than 5,000
production units of any one page or less than
25,000 production units in the aggregate of
multiple pages, will not be deemed to be
printing. A production unit is defined as one
sheet, size 8 by 10 and 1⁄2 inches, one side
only, one color.

(End of clause)

CLAUSE NO. 24—SERVICES OF CONSULTANTS
(JUNE 1977)

Except as otherwise expressly provided
elsewhere in this contract, and notwith-
standing the provisions of the clause of this
contract entitled ‘‘Subcontracting,’’ the
prior written approval of the Contracting Of-
ficer shall be required:

(a) Whenever any employee of the Contrac-
tor is to be reimbursed as a ‘‘consultant’’
under this contract; and

(b) For the utilization of the services of
any consultant under this contract exceed-
ing the daily rate set forth elsewhere in this
contract or, if no amount is set forth, $100,
exclusive of travel costs or where the serv-
ices of any consultant under this contract
will exceed 10 days in any calendar year.
Whenever Contracting Officer approval is re-
quired, the Contractor will obtain and fur-

nish to the Contracting Officer information
concerning the need for such consultant
services and the reasonableness of the fees to
be paid, including but not limited to, wheth-
er fees to be paid to any consultant exceed
the lowest fee charged by such consultant to
others for performing consultant services of
a similar nature.

(End of clause)

CLAUSE NO. 25—ASSIGNMENT OF CLAIMS (JUNE

1977)

(a) Pursuant to the provisions of the As-
signment of Claims Act of 1940, as amended
(31 U.S.C. 203, 41 U.S.C. 15), if this contract
provides for payments aggregating $1,000 or
more, claims for moneys due or to become
due the Contractor from the Government
under this contract may be assigned to a
bank, trust company, or other financing in-
stitution, including any Federal lending
agency, and may thereafter be further as-
signed and reassigned to any such institu-
tion. Any such assignment or reassignment
shall cover all amounts payable under this
contract and not already paid, and shall not
be made to more than one party, except that
any such assignment or reassignment may
be made to one party as agent or trustee for
two or more parties participating in such fi-
nancing. Unless otherwise provided in this
contract, payment to assignee of any moneys
due or to become due under this contract
shall not, to the extent provided in said Act,
as amended, be subject to reduction or setoff.
(The preceding sentence applies only if this
contract is made in time of war or national
emergency as defined in said Act and is with
the Department of Defense, the General
Services Administration, the Atomic Energy
Commission, the National Aeronautics and
Space Administration, the Federal Aviation
Agency or any other department or agency
of the United States designated by the Presi-
dent pursuant to Clause 4 of the proviso of
section 1 of the Assignment of Claims Act of
1940, as amended by the Act of May 15, 1951,
65 Stat. 41.)

(b) In no event shall copies of this contract
or of any plans, specifications, or other simi-
lar documents relating to work under this
contract, if marked ‘‘Top Secret,’’ ‘‘Secret,’’
or ‘‘Confidential,’’ be furnished to any as-
signee of any claim arising under this con-
tract or to any other person not entitled to
receive the same. However, a copy of any
part or all of this contract so marked may be
furnished, or any information contained
therein may be disclosed, to such assignee
upon the prior written authorization of the
Contracting Officer.
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(End of clause)

CLAUSE NO. 26—CONTRACT WORK HOURS AND
SAFETY STANDARD ACT—OVERTIME COM-
PENSATION (JUNE 1977)

This contract, to the extent that it is of a
character specified in the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327–330), is subject to the following provi-
sions and to all other applicable provisions
and exceptions of such Act and the regula-
tions of the Secretary of Labor thereunder.

(a) Overtime requirements. No Contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he/
she is employed on such work to work in ex-
cess of eight hours in any calendar day or in
excess of forty hours in such workweek on
work subject to the provisions of the Con-
tract Work Hours Standards Act unless such
laborer or mechanic receives compensation
at a rate not less than one and one-half
times his/her basic rate of pay for all such
hours worked in excess of eight hours in any
calendar day or in excess of forty hours in
such workweek, whichever is the greater
number of overtime hours.

(b) Violation; liability for unpaid wages; liq-
uidated damages. In the event of any viola-
tion of the provisions of paragraph (a), the
Contractor and any subcontractor respon-
sible therefor shall be liable to any affected
employee for his/her unpaid wages. In addi-
tion, such Contractor and subcontractor
shall be liable to the United States for liq-
uidated damages. Such liquidated damages
shall be computed with respect to each indi-
vidual laborer or mechanic employed in vio-
lation of the provisions of paragraph (a) in
the sum of $10 for each calendar day on
which such employee was required or per-
mitted to be employed on such work in ex-
cess of eight hours or in excess of the stand-
ard workweek of forty hours without pay-
ment of the overtime wages required by
paragraph (a).

(c) Withholding for unpaid wages and liq-
uidated damages. The Contracting Officer
may withhold from the Government Prime
Contractor, from any moneys payable on ac-
count of work performed by the Contractor
or subcontractor, such sums as may adminis-
tratively be determined to be necessary to
satisfy any liabilities of such Contractor or
subcontractor for unpaid wages and liq-
uidated damages as provided in the provi-
sions of paragraph (b).

(d) Subcontracts. The Contractor shall in-
sert paragraphs (a) through (d) of this clause
in all subcontracts, and shall require their
inclusion in all subcontracts for any tier.

(e) Records. The Contractor shall maintain
payroll records containing the information
specified in 29 CFR 516.2(a). Such records

shall be preserved for three years from the
completion of the contract. This require-
ment does not apply where the tribal con-
tractor is the governing body of the tribe
and the work is being performed by the trib-
al contractor or the tribe with its regular
employees.

(End of clause)

CLAUSE NO. 27—WALSH-HEALEY PUBLIC
CONTRACTS ACT (JUNE 1977)

If this contract is for the manufacture or
furnishing of materials, supplies, articles, or
equipment in an amount which exceeds or
may exceed $10,000 and is otherwise subject
to the Walsh-Healey Public Contracts Act, as
amended (41 U.S. Code 35–45), there are here-
by incorporated by reference all representa-
tions and stipulations required by said Act
and regulations issued thereunder by the
Secretary of Labor, such representations and
stipulations being subject to all applicable
rulings and interpretations of the Secretary
of Labor which are now or may hereafter be
in effect. This requirement does not apply
where the tribal contractor is the governing
body of the tribe and the work is being per-
formed by the tribal contractor or the tribe
with its regular employees.

(End of clause)

CLAUSE NO. 28—EQUAL OPPORTUNITY (JUNE
1977)

Subject to the Indian preference in train-
ing and employment of Clause 29 during the
performance of this contract, the Contractor
agrees as follows:

(a) The Contractor will not discriminate
against any employee or applicant for em-
ployment because of race, creed, color, or na-
tional origin. The Contractor will take af-
firmative action to ensure that applicants
are employed, and that employees are treat-
ed during employment, without regard to
their race, creed, color, or national origin.
Such action shall include, but not be limited
to, the following: Employment, upgrading,
demotion, or transfer; recruitment or re-
cruitment advertising; layoff or termination;
rates of pay or other forms of compensation;
and selection for training, including appren-
ticeship. The Contractor agrees to post in
conspicuous places, available to employees
and applicants for employment, notices to be
provided by the Contracting Officer setting
forth the provisions of this Equal Oppor-
tunity clause.

(b) The Contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the Contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, creed, color, or national origin.

(c) The Contractor will send to each labor
union or representative of workers with
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which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the agency Con-
tracting Officer, advising the labor union or
workers’ representative of the Contractor’s
commitments under this Equal Opportunity
clause, and shall post copies of the notice in
conspicuous places available to employees
and applicants for employment.

(d) The Contractor will comply with all
provisions of Executive Order No. 11246 of
September 24, 1965, and the rules, regula-
tions, and relevant orders of the Secretary of
Labor.

(e) The Contractor will furnish all informa-
tion and reports required by Executive Order
No. 11246 of September 24, 1965, and by the
rules, regulations, and orders of the Sec-
retary of Labor, or pursuant thereto, and
will permit access to its books, records, and
accounts by the contracting agency and the
Secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules,
regulations, and orders.

(f) In the event of the Contractor’s non-
compliance with the Equal Opportunity
clause of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be cancelled, terminated, or sus-
pended, in whole or in part, and the Contrac-
tor may be declared ineligible for further
Government contracts in accordance with
procedures authorized in Executive Order
No. 11246 of September 24, 1965, and such
other sanctions may be imposed and rem-
edies invoked as provided in Executive Order
No. 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The Contractor will include the provi-
sions of paragraphs (a) through (g) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order No. 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor. The Contractor will take such action
with respect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions, in-
cluding sanctions for noncompliance: Pro-
vided, however, That in the event the Con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction by the con-
tracting agency, the Contractor may request
the United States to enter into such litiga-
tion to protect the interests of the United
States.

(End of clause)

CLAUSE NO. 29—INDIAN PREFERENCE IN
TRAINING AND EMPLOYMENT (JUNE 1977)

(a) The Contractor shall give preference in
employment for all work performed under

the contract, including subcontracts there-
under, to qualified Indians0 regardless of age,
religion, or sex, and to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion, or sex, that are not fully quali-
fied to perform under the contract. The Con-
tractor shall comply with any Indian pref-
erence requirements established by the Tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the Contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The Contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under the contract.

(End of clause)

CLAUSE NO. 30—CERTIFICATE OF
NONSEGREGATED FACILITIES (JUNE 1977)

By signing the contract the Contractor
certifies that it does not maintain or provide
for its employees any segregated facilities at
any of its establishments, and that it does
not permit its employees to perform their
services at any location, under its control,
where segregated facilities are maintained.
It certifies further that it will not maintain
or provide for its employees any segregated
facilities at any of its establishments, and
that it will not permit its employees to per-
form their services at any location, under its
control, where segregated facilities are
maintained. The Contractor agrees that a
breach of this certification is a violation of
the Equal Opportunity clause in this con-
tract. As used in this certification, the term
‘‘segregated facilities’’ means any waiting
rooms, work areas, rest rooms, and wash
rooms, restaurants and other eating areas,
time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, recreation or entertainment
areas, transportation, and housing facilities
provided for employees which are segregated
by explicit directive or are in fact segregated
on the basis of race, color, religion, or na-
tional origin, because of habit, local custom
or otherwise. It further agrees that (except
where it has obtained identical certifications
from proposed subcontractors for specific
time periods) it will obtain identical certifi-
cations from proposed subcontractors prior
to the award of subcontracts exceeding
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that
it will retain such certifications in its files;
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and that it will forward the following notice
to such proposed subcontractors (except
where the proposed subcontractors have sub-
mitted identical certifications for specific
time periods):

Notice to prospective subcontractors of re-
quirement for certifications of nonseg-
regated facilities. A certificate of Nonseg-
regated Facilities must be submitted prior
to the award of a subcontract exceeding
$10,000 which is not exempt from the provi-
sions of the Equal Opportunity clause. The
certification may be submitted either for
each subcontract or for all subcontracts dur-
ing a period (i.e., quarterly, semiannually, or
annually).

(End of clause)

CLAUSE NO. 31—CONVICT LABOR (JUNE 1977)

In connection with the performance of
work under this contract, the Contractor
agrees not to employ any person undergoing
sentence of imprisonment at hard labor, ex-
cept as provided by Public Law 89–176, Sep-
tember 10, 1965 (18 U.S.C. 4082(c)(2)), and Ex-
ecutive Order No. 11755, December 29, 1973.

(End of clause)

CLAUSE NO. 32—OFFICIALS NOT TO BENEFIT
(JUNE 1977)

No member of or delegate to Congress, or
resident commissioner, shall be admitted to
any share or part of this contract, or to any
benefit that may arise therefrom; but this
provision shall not be construed to extend to
this contract if made with a corporation for
its general benefit.

(End of clause)

CLAUSE NO. 33—BUY AMERICAN ACT FOR
SUPPLY AND SERVICE CONTRACTS (JUNE 1977)

(a) In acquiring end products, the Buy
American Act (41 U.S. Code 10a–d) provides
that the Government give preference to do-
mestic source end products. For the purpose
of this clause:

(i) ‘‘Components’’ means those articles,
materials, and supplies which are directly
incorporated in the end products;

(ii) ‘‘End products’’ means those articles,
materials, and supplies which are to be ac-
quired under this contract for public use; and

(iii) A ‘‘domestic source end product’’
means (A) an unmanufactured end product
which has been mined or produced in the
United States and (B) an end product manu-
factured in the United States if the cost of
the components thereof which are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. For the purpose of this
(a)(iii) (B), components of foreign origin of
the same type or kind as the products re-
ferred to in (b) (ii) or (iii) of this clause shall

be treated as components mined, produced or
manufactured in the United States.

(b) The Contractor agrees that there will
be delivered under this contract only domes-
tic source end products, except end products:

(i) Which are for use outside the United
States;

(ii) Which the Government determines are
not mined, produced, or manufactured in the
United States in sufficient and reasonably
available commercial quantities and of a sat-
isfactory quality;

(iii) As to which the Secretary determines
the domestic preference to be inconsistent
with the public interest; or

(iv) As to which the Secretary determines
the cost to the Government to be unreason-
able.

(The foregoing requirements are adminis-
tered in accordance with Executive Order
No. 10582, dated December 17, 1954).

(End of clause)

CLAUSE NO. 34—ANTI-KICKBACK ACT (JUNE
1977)

(a) Public Law 86–695, September 2, 1960 (41
U.S.C. 51–54) among other things prohibits
the payment, directly or indirectly, by or on
behalf of a subcontractor in any tier under
any Government negotiated contract of any
fee, gift or gratuity to the prime contractor
or any higher tier subcontractor or any offi-
cer, agent, partner or employee thereof, as
an inducement or acknowledgment for the
award of a subcontact or order.

(b) The provisions of Public Law 86–695 are
applicable to this contract and any sub-
contracts entered into under the contract.

(End of clause)

CLAUSE NO. 35—USE OF INDIAN BUSINESS
CONCERNS (JUNE 1977)

(a) As used in this clause, the term ‘‘Indian
business concern’’ means Indian organiza-
tions or an Indian-owned economic enter-
prise as defined in 42 FR 36.204(i).

(b) The contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with the
efficient performance of the contract. The
contractor shall comply with any preference
requirements regarding Indian business con-
cerns established by the Tribe(s) receiving
services under the contract to the extent
that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the Contractor agrees to accomplish
the maximum amount of subcontracting, as
the Contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
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area concerns or minority business enter-
prises, the definitions for which are con-
tained in Subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
Contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in sections 1–1.710–3(b), 1–1.805–
3(b), and 1–1.1310–2(b), respectively, of the
Federal Procurement Regulations (41 CFR
Chaper 1).

(End of clause)

CLAUSE NO. 36—PAYMENT OF INTEREST ON
CONTRACTOR’S CLAIMS (JUNE 1977)

(a) If an appeal is filed by the Contractor
from a final decision of the Contracting Offi-
cer under the Disputes clause of this con-
tract, denying a claim arising under the con-
tract, simple interest on the amount of the
claim finally determined owed by the Gov-
ernment shall be payable to the Contractor.
Such interest shall be at the rate determined
by the Secretary of the Treasury pursuant to
P.L. 92–41, 85 Stat. 97, from the date the Con-
tractor furnished to the Contracting Officer
his written appeal under the Disputes clause
of this contract, to the date of (1) a final
judgment by a court of competent jurisdic-
tion, or (2) mailing to the Contractor of a
supplemental agreement for execution either
confirming completed negotiations between
the parties or carrying out a decision of a
board of contract appeals.

(b) Notwithstanding (a), above, (1) interest
shall be applied only from the date payment
was due, if such date is later than the filing
of appeals, and (2) interest shall not be paid
for any period of time that the Contracting
Officer determines the Contractor has un-
duly delayed in pursuing its remedies before
a board of contract appeals or a court of
competent jurisdiction.

The Contractor further agrees to comply
with any rules, regulations and reporting re-
quirements which may be imposed by the
HHS Office for Civil Rights for purposes of
insuring the proper exercise of this author-
ity. The Contractor agrees to insert this
clause in all subcontract(s) under this con-
tract.

(End of clause)

CLAUSE NO. 37—FAIR AND EQUAL TREATMENT
OF INDIAN PEOPLE (JUNE 1977)

(a) The Contractor agrees consistent with
medical needs to make no discriminatory
distinctions among Indian patients or bene-
ficiaries of this contract. For the purpose of
this contract discriminatory distinctions in-
clude but are not limited to the following:

(i) denying a patient any service or benefit
or availability of a facility;

(ii) providing any service or benefit to a
patient which is different, or is provided in a

different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his/her receipt of any service; restricting
a patient in any way in the enjoyment of any
advantage or privilege enjoyed by others re-
ceiving any service or benefit; treating a pa-
tient differently from others in determining
whether he/she satisfies any admission, en-
rollment, quota, eligibility membership, or
other requirements of condition which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

(b) The Government reserves the right to
reassume this contract in whole or in part
whenever the Contractor fails to comply
with the requirements of this clause.

(End of clause)

CLAUSE NO. 38—PRICE REDUCTION FOR
DEFECTIVE COST OR PRICING DATA

The following clause applies to all con-
tracts where cost and pricing data is re-
quired in accordance with P.L. 87–653.

Price Reduction for Defective Cost or Pricing
Data (June 1977)

(a) If the Contracting Officer determines
that any price negotiated in connection with
this contract or any cost reimbursable under
this contract was increased by any signifi-
cant sums because the Contractor, or any
subcontractor pursuant to the Clause of this
contract entitled ‘‘Subcontractor Cost or
Pricing Data’’ or ‘‘Subcontractor Cost or
Pricing Data-Price Adjustments,’’ or any
subcontract clause therein required, fur-
nished incomplete or inaccurate cost or pric-
ing data or data not current as certified in
its Contractor’s Certificate of Current Cost
or Pricing Data, then such price or cost shall
be reduced accordingly and the contract
shall be modified in writing to reflect such
reduction.

(b) Failure to agree on a reduction shall be
a dispute concerning a question of fact with-
in the meaning of the ‘‘Disputes’’ clause of
this contract.

(NOTE: Since this contract is subject to re-
duction under this clause by reason of defec-
tive cost or pricing data submitted in con-
nection with certain subcontracts, it is ex-
pected that the Contractor may wish to in-
clude a clause in each such subcontract re-
quiring the subcontractor to appropriately
indemnify the Contractor. It is also expected
that any subcontractor subject to such in-
demnification will generally require substan-
tially similar indemnification for defective
cost or pricing data required to be submitted
by its lower tier subcontractors.)
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(End of clause)

CLAUSE NO. 39—SUBCONTRACTOR COST AND
PRICING DATA

The following clauses should be included in
all contracts, when the subcontracts of the
type and size described therein are con-
templated.

Subcontractor Cost and Pricing Data (June
1977)

(a) The Contractor shall require sub-
contractors hereunder to submit in writing
cost or pricing data under the following cir-
cumstances:

(1) Prior to award of any cost-reimbursed
type, time and material, labor-hour, incen-
tive, or price redeterminable subcontract the
price of which is expected to exceed $100,000;
and

(2) Prior to the award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification of
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market price or
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(b) The Contractor shall require sub-
contractors to certify, substantially the
same form as that used in the certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (a) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the subcontract or subcontract
change or modification.

(c) The Contractor shall insert the sub-
stance of this clause including this para-
graph (c) in each of its cost-reimbursement
type, time and material, labor-hour, price re-
determinable, or incentive subcontracts
hereunder, and in any other subcontract
hereunder which exceeds $100,000 unless the
price thereof is based on adequate price com-
petition, established catalog or market
prices of commercial items sold in substan-
tial quantities to the general public, or
prices set by law or regulation. In each such
expected subcontract hereunder which ex-
ceeds $100,000, the Contractor shall insert the
substance of the following clauses:

Subcontractor Cost and Pricing Data—Price
Adjustments

(a) Paragraphs (b) and (c) of this clause
shall become operative only with respect to
any change or other modification made pur-
suant to one or more provisions of this con-
tract which involves a price adjustment in

excess of $100,000. The requirements of this
clause shall be limited to such price adjust-
ments.

(b) The Contractor shall require sub-
contractors hereunder to submit cost or pric-
ing data under the following circumstances:

(1) Prior to award of any cost-reimburse-
ment type, time and material, labor-hour,
incentive, or price redeterminable sub-
contract, the price of which is expected to
exceed $100,000; and

(2) Prior to award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(c) The Contractor shall require sub-
contractors to certify, in substantially the
same form as that used in the Certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (b) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the contract modification.

(d) The Contractor shall insert the sub-
stance of this clause including this para-
graph (d) in each subcontract hereunder
which exceeds $100,000.

(End of clause)

CLAUSE NO. 40—PENALTIES (JUNE 1977)

(a) Any officer, director, agent, employee
or such other person connected in any capac-
ity with this contract or any subcontract
thereunder that embezzles, willfully
misapplies, steals or obtains by fraud any of
the money, funds, assets or property pro-
vided through the contract shall be fined not
more than $10,000 or imprisoned for more
than two years, or both; Provided, That if
the amount embezzled, misapplied, stolen, or
obtained by fraud does not exceed $100, such
person shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

(b) The Contractor agrees to insert the
clause in all subcontracts.

(End of clause)

CLAUSE NO. 41—EFFECT ON EXISTING RIGHTS
(JUNE 1977)

(a) Nothing in this contract shall be con-
strued as:

(1) Affecting, modifying, diminishing, or
otherwise impairing the sovereign immunity
for suit enjoyed by an Indian tribe; or,
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(2) Authorizing or requiring the termi-
nation of any existing trust responsibility of
the United States with respect to the Indian
people.

(End of clause)

CLAUSE NO. 42—GENERAL SERVICES
ADMINISTRATION (GSA) SUPPLY SOURCES

Indian tribal organizations which are
awarded cost-reimbursement type contracts
under the Indian Self-Determination Act,
may be authorized to utilize GSA supply
sources. The following clause will be inserted
in all cost-reimbursement type contracts
under which the Contractor may be author-
ized to acquire items for the account of the
Government from GSA supply sources:

General Services Administration Supply Sources
(June 1977)

The Contracting Officer may issue the Con-
tractor an authorization to utilize General
Services Administration supply sources for
property to be used in the performance of
this contract. Title to all property acquired
by the Contractor under such an authoriza-
tion shall vest in the Government, (1) unless
otherwise specifically provided in the con-
tract, (2) unless otherwise provided in the
Government Property clause of this con-
tract, or (3) in the absence of both the condi-
tions in (1) and (2) of the clause. However,
such property shall not be considered to be
‘‘Government-furnished property.’’

(End of clause)

(b) Insert the following clauses in
fixed price contracts awarded under the
Indian Self-Determination Act as de-
scribed in Subpart PHS 380.4:

CLAUSE NO. 1—DEFINITIONS (JUNE 1977)

As used throughout this contract, the fol-
lowing terms shall have the meanings set
forth below:

(a) The term ‘‘Secretary’’ means the Sec-
retary, the Under Secretary, or any Assist-
ant Secretary of the Department of Health
and Human Services and the term ‘‘his/her
duly authorized representative’’ means any
person or persons or board (other than the
Contracting Officer) authorized to act for the
Secretary.

(b) The term ‘‘Contracting Officer’’ means
the person executing this contract on behalf
of the Government, and any other officer or
employee who is properly designated Con-
tracting Officer; and the term includes, ex-
cept as otherwise provided in this contract,
the authorized representative of the Con-
tracting Officer acting within the limits of
his/her authority.

(c) The term ‘‘Department’’ means the De-
partment of Health and Human Services
(HHS).

(d) The term ‘‘constituent agency’’ means
the agency of the Department responsible for
the administration of this contract.

(e) Except as otherwise provided in this
contract, the term ‘‘subcontract’’ includes
purchase orders under this contract.

(f) The term ‘‘Project Officer’’ means the
person representing the Government for the
purpose of technical direction of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increase or decrease
in the cost of this contract or which change
the period of this contract.

(End of clause)

CLAUSE NO. 2—DISPUTES (JUNE 1977)

(a) Except as otherwise provided in this
contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be de-
cided by the Contracting Officer, who shall
reduce his/her decision to writing and mail
or otherwise furnish a copy thereof to the
Contractor. The decision of the Contracting
Officer shall be final and conclusive unless,
within 30 days from the date of receipt of
such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a writ-
ten appeal addressed to the Secretary. The
decision of the Secretary or his/her duly au-
thorized representative for the determina-
tion of such appeals shall be final and con-
clusive unless determined by a court of com-
petent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly er-
roneous as necessarily to imply bad faith, or
not supported by substantial evidence. In
connection with any appeal proceeding under
this clause, the Contractor shall be afforded
an opportunity to be heard and to offer evi-
dence in support of its appeal. Pending final
decision of a dispute hereunder, the Contrac-
tor shall proceed diligently with the per-
formance of the contract and in accordance
with the Contracting Officer’s decision.

(b) This ‘‘Disputes’’ clause does not pre-
clude consideration of law questions in con-
nection with decisions provided for in para-
graph (a) above; Provided, That nothing in
this contract shall be construed as making
final the decision of any administrative offi-
cial, representative, or board on a question
of law.

(End of clause)

CLAUSE NO. 3—CONTRACT WORK HOURS AND
SAFETY STANDARD ACT—OVERTIME COM-
PENSATION (JUNE 1977)

This contract, to the extent it is of a char-
acter specified in the Contract Work Hours
and Safety Standards Act (40 U.S.C. 327–330),
is subject to the following provisions and ex-
ceptions of such Act and the regulations of
the Secretary of Labor thereunder.
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(a) Overtime requirements. No Contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he/
she is employed on such work to work in ex-
cess of eight hours in any calendar day or in
excess of forty hours in such workweek on
work subject to the provisions of the Con-
tract Work Hours Standard Act unless such
laborer or mechanic receives compensation
at a rate not less than one and one-half
times his/her basic rate of pay for all such
hours worked in excess of eight hours in any
calendar day or in excess of forty hours in
such workweek, whichever is the greater
numbers of overtime hours.

(b) Violation; liability for unpaid wages; liq-
uidated damages. In the event of any viola-
tion of the provisions of paragraph (a), the
Contractor and any subcontractor respon-
sible therefor shall be liable to any affected
employee for his/her unpaid wages. In addi-
tion, such Contractor and subcontractor
shall be liable to the United States for liq-
uidated damages. Such liquidated damages
shall be computed with respect to each indi-
vidual laborer or mechanic employed in vio-
lation of the provisions of paragraph (a) at
the sum of $10 for each calendar day on
which such employee was required or per-
mitted to be employed on such work in ex-
cess of eight hours or in excess of the stand-
ard workweek of forty hours without pay-
ment of the overtime wages required by
paragraph (a).

(c) Withholding for unpaid wages and liq-
uidated damages. The Contracting Officer
may withhold from the Government Prime
Contractor, from any moneys payable on ac-
count of work performed by the Contractor
or subcontractor, such sums as may adminis-
tratively be determined to be necessary to
satisfy any liabilities of such Contractor or
subcontractor for unpaid wages and liq-
uidated damages as provided in the provi-
sions of paragraph (b).

(d) Subcontracts. The Contractor shall in-
sert paragraphs (a) through (d) of this clause
in all subcontracts, and shall require their
inclusion in all subcontracts of any tier.

(e) Records. The Contractor shall maintain
payroll records containing the information
specified in 29 CFR 516.2(a). Such records
shall be preserved for three years from the
completion of the contract. This require-
ment does not apply where the tribal con-
tractor is the governing body of the Tribe
and the work is being performed by the trib-
al organization or Tribe with its own regular
employees.

(End of Clause)

CLAUSE NO. 4—WALSH-HEALEY PUBLIC
CONTRACTS ACT (JUNE 1977)

If this contract is for the manufacture or
furnishing of materials, supplies, articles, or
equipment in an amount which exceeds or
may exceed $10,000 and is otherwise subject
to the Walsh-Healey Public Contracts Act, as
amended (41 U.S. Code 34–45), there are here-
by incorporated by reference all representa-
tions and stipulations required by the Sec-
retary of Labor, such representations and
stipulations being subject to all applicable
rulings and interpretations of the Secretary
of Labor which are now or may hereafter be
in effect. This requirement does not apply
where the tribal contractor is the governing
body of the Tribe and the work is being per-
formed by the tribal organization or Tribe
with its own regular employees.

(End of Clause)

CLAUSE NO. 5—CONVICT LABOR (JUNE 1977)

In connection with the performance of
work under this contract, the Contractor
agrees not to employ any person undergoing
sentence of imprisonment at hard labor ex-
cept as provided by Public Law 89–176, Sep-
tember 10, 1965 (18 U.S.C. 4082(c)(2) and Exec-
utive Order No. 11755, December 29, 1973.

(End of clause)

CLAUSE NO. 6—NOTICE TO THE GOVERNMENT
OF DELAYS (JUNE 1977)

Whenever the Contractor has knowledge
that any actual or potential situation is de-
laying or threatens to delay the timely per-
formance of this contract, the Contractor
shall within ten days give notice thereof, in-
cluding all relevant information with respect
thereto, to the Contracting Officer.

(End of clause)

CLAUSE NO. 7—ASSIGNMENT OF CLAIMS (JUNE
1977)

(a) Pursuant to the provisions of the As-
signment of Claims Act of 1940, as amended
(31 U.S.C. 203, 41 U.S.C. 15), if this contract
provides for payment aggregating $1,000 or
more, claims for moneys due or to become
due the Contractor from the Government
under this contract may be assigned to a
bank, trust company, or other financing in-
stitution, including any Federal lending
agency, and may thereafter be further as-
signed and reassigned to any such institu-
tion. Any such assignment or reassignment
shall cover all amounts payable under this
contract and not already paid, and shall not
be made to more than one party, except that
any such assignment or reassignment may
be made to one party as agent or trustee for
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two or more parties participating in such fi-
nancing. Unless otherwise provided in this
contract payments to assignee of any mon-
eys due or due to become due under this con-
tract shall not, to the extent provided in said
Act, as amended, be subject to reduction or
setoff. (The preceding sentence applies only
if this contract is made in time of war or na-
tional emergency as defined in said Act and
is with the Department of Defense, the Gen-
eral Services Administration, the Atomic
Energy Commission, the National Aero-
nautics and Space Administration, the Fed-
eral Aviation Agency, or any other depart-
ment or agency of the United States des-
ignated by the President pursuant to Clause
4 of the proviso of section 1 of the Assign-
ment of Claims Act of 1940, as amended by
the Act of May 15, 1951, 65 Stat. 41).

(b) In no event shall copies of this contract
or of any plans, specifications, or other simi-
lar documents relating to work under this
contract, if marked ‘‘Top Secret,’’ ‘‘Secret,’’
or ‘‘Confidential,’’ be furnished to any as-
signee of any claim arising under this con-
tract or to any other person not entitled to
receive the same. However, a copy of any
part or all of this contract so marked may be
furnished, or any information contained
therein may be disclosed, to such assignee
upon the prior written authorization of the
Contracting Officer.

(End of clause)

CLAUSE NO. 8—OFFICIALS NOT TO BENEFIT
(JUNE 1977)

No member of or delegate to Congress, or
resident commissioner, shall be admitted to
any share or part of this contract, or to any
benefit that may arise therefrom; but this
provision shall not be construed to extend to
this contract if made with a corporation for
its general benefit.

(End of clause)

CLAUSE NO. 9—ANTI-KICKBACK ACT (JUNE
1977)

(a) Public Law 86–695, September 2, 1960 (41
U.S.C. 51–54) among other things, prohibits
the payment, directly or indirectly, by or on
behalf of a subcontractor in any tier under
any Government negotiated contract of any
fee, gift, or gratuity to the prime contractor
or any officer, agent, partner or employee
thereof, as an inducement or acknowledge-
ment for the award of a subcontract or order.

(b) The provisions of Public Law 86–695 are
applicable this contract and any sub-
contracts entered into under the contract.

(End of clause)

CLAUSE NO. 10—PENALTIES (JUNE 1977)

Any officer, director, agent, employee or
such other person connected in any capacity

with this contract or any subcontract there-
under that embezzles, willfully misapplies,
steals or obtains by fraud any of the money,
funds, assets or property provided through
the contract shall be fined not more than
$10,000 or imprisoned for not more than two
years, or both; Provided, That if the amount
embezzled, misapplied, stolen, or obtained by
fraud does not exceed $100, such person shall
be fined not more than $1,000 or imprisoned
not more than one year, or both.

(b) The Contractor agrees to insert this
clause in all subcontracts.

(End of clause)

CLAUSE NO. 11—BUY AMERICAN ACT (JUNE

1977)

(a) In acquiring end products, the Buy
American Act (41 U.S. Code 10a–d) provides
that the Government give preference to do-
mestic source end products. For the purpose
of this clause:

(i) ‘‘Components’’ means those articles,
materials, and supplies, which are directly
incorporated in the end products;

(ii) ‘‘End products’’ means those articles,
materials, and supplies, which are to be ac-
quired under this contract for public use; and

(iii) ‘‘A domestic source end product’’
means (A) an unmanufactured end product
which has been mined or produced in the
United States and (B) an end product manu-
factured in the United States if the cost of
the components thereof which are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. For the purposes of this
(a)(iii)(B), components of foreign origin of
the same type or kind as the products re-
ferred to in (b) (ii) or (iii) of this clause shall
be treated as components mined, produced,
or manufactured in the United States.

(b) The Contractor agrees that there will
be delivered under this contract only domes-
tic source end products, except end products:

(i) Which are for use outside the United
States;

(ii) Which the Government determines are
not mined, produced, or manufactured in the
United States in sufficient and reasonably
available commercial quantities and of a sat-
isfactory quality;

(iii) As to which the Secretary determines
the domestic preference to be inconsistent
with the the public interest; or

(iv) As to which the Secretary determines
the cost to the Government to be unreason-
able. (The foregoing requirements are admin-
istered in accordance with Executive Order
No. 10582, dated December 17, 1954).
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(End of clause)

CLAUSE NO. 12—EQUAL OPPORTUNITY (JUNE
1977)

Subject to the Indian preference require-
ments of Clause 17, during the performance
of this contract the Contractor agrees as fol-
lows:

(a) The Contractor will not discriminate
against any employee or applicant for em-
ployment because of race, creed, color, or na-
tional origin. The Contractor will take af-
firmative action to ensure that applicants
are employed, and that employees are treat-
ed during employment, without regard to
their race, creed, color, or national origin.
Such action shall include, but not be limited
to, the following: Employment, upgrading,
demotion, or transfer; recruitment or re-
cruitment advertising; layoff or termination,
rates of pay or other forms of compensation;
and selection for training, including appren-
ticeship. The Contractor agrees to post in
conspicuous places, available to employees
and applicants for employment, notices to be
provided by the Contracting Officer setting
forth the provisions of this Equal Oppor-
tunity clause.

(b) The Contractor will, in all solicitations
or advertisement for employees placed by or
on behalf of the Contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, creed, color, or national origin.

(c) The Contractor will send to each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the agency Con-
tracting Officer, advising the labor union or
workers representative of the Contractor’s
commitments under this Equal Opportunity
clause, and shall post copies of the notice in
conspicuous places available to employees
and applicants for employment.

(d) The Contractor will comply with all
provisions of Executive Order No. 11246 of
Sepember 24, 1965, and of the rules, regula-
tions and relevant orders of the Secretary of
Labor.

(e) The Contrator will furnish all informa-
tion and reports required by executive Order
No. 11246 of September 24, 1965, and by the
rules, regulations, and orders of the Sec-
retary of Labor, or pursuant thereto, and
will permit access to its books, records, and
accounts by the contracting agency and the
secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules,
regulations, and orders.

(f) In the event of the Contractor’s non-
compliance with the Equal Opportunity
clause of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be cancelled, terminated, or sus-
pended, in whole or in part, and the Contrac-
tor may be declared ineligible for further

Government contracts in accordance with
procedures authorized in Executive Order
No. 11246 of September 24, 1965, and such
other sanctions may be imposed and rem-
edies invoked as provided in Executive Order
No. 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The Contractor will include the provi-
sions of paragraphs (a) through (g) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order No. 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor. The Contractor will take such action
with respect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions, in-
cluding sanctions for noncompliance: Pro-
vided, however, That in the event the Con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction by the con-
tracting agency, the Contractor may request
the United States to enter into such litiga-
tion to protect the interests of the United
States.

(End of clause)

CLAUSE NO. 13—CERTIFICATE OF
NONSEGREGATED FACILITIES (JUNE 1977)

By signing the contract the Contractor
certifies that it does not maintain or provide
for its employees any segregated facilities at
any of its establishments, and that it does
not permit its employees to perform their
services at any location, under its control,
where segregated facilities are maintained.
It certifies further that it will not maintain
or provide for its employees any segregated
facilities at any of its establishments, and
that it will not permit its employees to per-
form their services at any location, under its
control, where segregated facilities are
maintained. The Contractor agrees that a
breach of this certification is a violation of
the Equal Opportunity clause in this con-
tract. As used in this certification, the term
‘‘Segregated facilities’’ means any waiting
rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas,
time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, recreation or entertainment
areas, transportation, and housing facilities
provided for employees which are segregated
by explicit directive or are in fact segregated
on the basis of race, color, religion, or na-
tional origin, because of habit, local custom,
or otherwise. It futher agrees that (except
where it has obtained identical certification
from proposed subcontractors for specific
time periods) it will obtain identical certifi-
cations from proposed subcontractors prior
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to the award of subcontracts exceeding
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that
it will retain such certifications in its files;
and that it will forward the following notice
to such proposed subcontractors (except
where the proposed subcontractors have sub-
mitted identical certifications for specific
time periods):

Notice to prospective subcontractors of re-
quirement for certifications of nonseg-
regated facilities. A certification of Nonseg-
regated Facilities must be submitted prior
to the award of a subcontract exceeding
$10,000 which is not exempt from the provi-
sions of the Equal Opportunity clause. The
certification may be submitted either for
each subcontract or all subcontracts during
a period (i.e., quarterly, semiannually, or an-
nually).

(End of clause)

CLAUSE NO. 14—SUBCONTRACTING (JUNE 1977)

The Contractor shall not enter into sub-
contracts for any of the work contemplated
under this contract without obtaining the
prior written approval of the Contracting Of-
ficer and subject to such conditions and pro-
visions as he/she may deem necessary, in his/
her discretion, to protect the interests of the
Government: Provided, however, That not-
withstanding the foregoing, unless otherwise
provided herein, such prior written approval
shall not be required for the purchase by the
Contractor of articles, supplies, equipment
and services which are both necessary for
and merely incidental to the performance of
the requirements under this contract; Pro-
vided, further, however, That the aforesaid
right of Contractor to engage such services
shall in no event be construed to permit the
Contractor to subcontract with a third-party
for the performance of any major function
contemplated under this contract to be per-
formed by the Contractor, and Provided, fur-
ther, however, That no provision of this
clause and no such approval by the Contract-
ing Officer of any subcontract shall be
deemed in any event or in any manner to
provide for the incurrence of any obligation
of the Government in addition to the total
contract price.

(End of clause)

CLAUSE NO. 15—COMPETITION IN

SUBCONTRACTING (JUNE 1977)

The Contractor agrees to select sub-
contractors on a competitive basis to the
maximum practical consistent with the ob-
jectives and requirements of this contract.

(End of clause)

CLAUSE NO. 16—USE OF INDIAN BUSINESS
CONCERNS (JUNE 1977)

(a) As used in this clause, the term, ‘‘In-
dian business concern’’ means Indian organi-
zations or an Indian-owned economic enter-
prise as defined in 42 CFR 36.204(i).

(b) The Contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with effi-
cient performance of the contract. The Con-
tractor shall comply with any preference re-
quirements regarding Indian business con-
cerns established by the tribe(s) receiving
services under the contract to the extent
that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the Contractor agrees to accomplish
the maximum amount of subcontracting, as
the Contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in Subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
Contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in sections 1–1.710–3(b), 1–1.805–
3(b), and 1–1.1310–2(b), respectively of the
Federal Procurement Regulations (41 CFR
Chapter 1).

(End of clause)

CLAUSE NO. 17—INDIAN PREFERENCE IN
TRAINING AND EMPLOYMENT (JUNE 1977)

(a) The Contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians regardless of age,
religion, or sex, and to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion, or sex, that are not fully quali-
fied to perform under the contract. The Con-
tractor shall comply with any Indian pref-
erence requirements established by the tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the Contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.
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(c) The Contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under this contract.

(End of clause)

CLAUSE NO. 18—INSPECTION (JUNE 1977)

The Government, through any authorized
representatives, has the right, at all reason-
able times, to inspect, or otherwise evaluate
the work performed or being performed here-
under and the premises in which it is being
performed. If any inspection, or evaluation is
made by the Government on the premises of
the Contractor or a subcontractor, the Con-
tractor shall provide and shall require its
subcontractors to provide all reasonable fa-
cilities and assistance for the safety and con-
venience of the Government representatives
in the performance of their duties. All in-
spections and evaluations shall be performed
in such a manner as will not unduly delay
the work.

(End of clause)

CLAUSE NO. 19—CHANGES (JUNE 1977)

The Contracting Officer may at any time,
with the consent of the Contractor, by a
written order, and without notice to the
sureties, if any, make changes, within the
general scope of this contract, in any one or
more of the following (i) drawings, designs,
or specifications, (ii) place of inspection, de-
livery, or acceptance, and (iii) the amount of
Government-furnished property. If any such
change causes an increase or decrease in the
cost of, or the time required for performance
of, this contract, or otherwise affects any
other provisions of this contract, whether
changed or not changed by any such order,
an equitable adjustment shall be made (i) in
the contract price or time of performance, or
both, and (ii) in such provisions of the con-
tract as may be so affected, and the contract
shall be modified in writing accordingly.
Any claim by the Contractor for adjustment
under this clause must be asserted within
thirty (30) days from the date of receipt by
the Contractor of the notification of change;
Provided, however, That the Contracting Of-
ficer, if he/she decides that the facts justify
such action, may receive and act upon any
such claim asserted at any time prior to
final payment under this contract. Where
the cost of property made obsolete or excess
as a result of a change is included in the
Contractor’s claim for adjustment, the Con-
tracting Officer shall have the right to pre-
scribe the manner of disposition of such
property. Failure to agree to any adjustment
shall be a dispute concerning a question of
fact within the meaning of the clause of this
contract entitled ‘‘Disputes.’’ However, noth-
ing in this clause shall excuse the Contractor
from proceeding with the contract as
changed.

(End of clause)

CLAUSE NO. 20—RETROCESSION (JUNE 1977)

(a) The Indian tribe that initially re-
quested this contract may also request its
retrocession, notwithstanding the fact that
the Contractor may be a tribal organization
other than the Tribe.

(b) Should the Tribe request retrocession
of the contract and the Contractor is other
than the Tribe, the Contracting Officer will
notify the Contractor of the request and in
consultation with the Tribe and the Contrac-
tor establish the effective date of the ret-
rocession. The retrocession will become ef-
fective no later than 120 days after the Con-
tracting Officer receives the Tribe’s request
unless the Tribe and the Contracting Officer
mutually agree on a later date.

(c) Immediately after receipt of the re-
quest for retrocession and where applicable
notifying the Contractor, the Contracting
Officer will meet with the Contractor and,
where applicable, the tribal governing body
or bodies mutually agree to:

(1) A plan for the orderly transfer of re-
sponsibilities;

(2) A plan for inventorying materials and
supplies on hand;

(3) An accounting for funds, including but
not limited to current and anticipated obli-
gations;

(4) The cost of operation until retrocession;
and,

(5) The identification of all records relat-
ing to the contract and the contracted func-
tion.

(End of clause)

CLAUSE NO. 21—ASSUMPTION AND REASSUMP-
TION OF CONTRACT PROGRAMS (JUNE 1977)

(a) When the Contracting Officer deter-
mines that the performance of a Contractor
under these regulations involves (1) the vio-
lation of the rights or endangerment of the
health, safety, or welfare of any person, or
(2) gross negligence or the mismanagement
in the handling or use of funds under the
contract, the Contracting Officer will, in
writing, notify the Contractor of such deter-
mination and will request that the Contrac-
tor take such corrective action within such
period of time as the Secretary may pre-
scribe.

(b) When the Director or his/her delegate
determines that a Contractor has not taken
corrective action (as prescribed by him/her
under paragraph (a) of this section) to his/
her satisfaction, he/she may, after the Con-
tractor has been provided an opportunity for
a hearing in accordance with paragraph (c) of
this section, rescind the contract in whole or
in part and, if he/she deems it appropriate,
assume or resume control or operation of the
program, activity, or service involved.
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(c)(1) When the Director or his/her delegate
has made a determination described in para-
graph (b) of this section, he/she shall in writ-
ing notify the Contractor of such determina-
tion and of the Contractor’s right to request
a review of such determination and of the de-
termination described in paragraph (a) of
this section. Such notification by the Direc-
tor or his/her delegate shall set forth the rea-
sons for the determination in sufficient de-
tail to enable the Contractor to respond and
shall inform the Contractor of its rights to a
hearing on the record before a Contract Ap-
peals Board described in paragraph (d) of this
section. Upon the request of the Contractor
for a hearing, the Board, established pursu-
ant to paragraph (d) of this section, shall in
writing within 10 days of the establishment
notify the Contractor of the time, place and
date of the hearing which will be held not
later than 45 days after the request for a
hearing.

(2) Where the Director or his/her delegate
determines that a Contractor’s performance
under a contract awarded under this subpart
poses an immediate threat to the safety of
any person, he/she may immediately rescind
the contract in whole or in part and, if he/
she deems it appropriate, assume or resume
control or operation of the program, activ-
ity, or service involved. Upon such a decision
he/she will immediately notify the Contrac-
tor of such action and the basis therefor; and
offer the Contractor an opportunity for a
hearing on the record before the Contract
Appeals Board established pursuant to para-
graph (d) of this section to be held within 10
days of each action.

(d)(1) The Contract Appeals Board shall be
composed of 3 persons appointed by the Di-
rector, Indian Health Service. Such persons
may not be selected from the immediate of-
fice of any person participating in the deter-
minations at issue. The Board shall afford
the Contractor the right:

(i) To notice of the issues to be considered;
(ii) To be represented by counsel;
(iii) To present witnesses on contractor’s

behalf;
(iv) To cross-examine other witnesses ei-

ther orally or through written interrogation;
and

(v) To compel the appearance of Indian
Health Service personnel or to take deposi-
tions of such persons at reasonable times and
places.

(2) The Contract Appeals Board shall make
an initial written decision which shall be-
come final within 20 days unless the Direc-
tor, Indian Health Service or his/her rep-
resentative modifies or reverses the decision.
Any such decision by the Director of the In-
dian Health Service or his/her representative
shall be in writing, shall be specific as to the
reasons for such decision, and shall be con-
sidered final.

(3) Where Board is considering issues aris-
ing under paragraph (2) of this section, the
Board shall within 25 days after the conclu-
sion of the hearing, notify all parties in writ-
ing of its decision.

(e) In any case where the officer has re-
scinded a contract under paragraphs (b) or
(c) of this section, he/she may decline to
enter into a new contract agreement with
the Contractor until such time as he/she is
satisfied that the basis for the rescission has
been corrected.

Nothing in this section shall be construed
as contravening the Occupational Safety and
Health Act of 1970 (84 Stat. 1590), as amended
(29 U.S.C. 651).

(End of clause)

CLAUSE NO. 22—PAYMENT OF INTEREST ON
CONTRACTORS’ CLAIMS (JUNE 1977)

(a) If an appeal is filed by the Contractor
from a final decision of the Contracting Offi-
cer under the Disputes clause of this con-
tract, denying a claim arising under the con-
tract, simple interest on the amount of the
claim finally determined owed by the Gov-
ernment shall be payable to the Contractor.
Such interest shall be at the rate determined
by the Secretary of the Treasury pursuant to
Public Law 92–41, 85 Stat. 97, from the date
the Contractor furnished to the Contracting
Officer his written appeal under the Disputes
clause of this contract, to the date of (1) a
final judgment by a court of competent juris-
diction, or (2) mailing to the Contractor of a
supplemental agreement for execution either
confirming completed negotiations between
the parties or carrying out a decision of a
board of contract appeals.

(b) Notwithstanding (a), above, (1) interest
shall be applied only from the date payment
was due, if such date is later than the filing
of appeal, and (2) interest shall not be paid
for any period of time that the Contracting
Officer determines the Contractor has un-
duly delayed in pursuing its remedies before
a board of contract appeals or a court of
competent jurisdiction.

(End of clause)

CLAUSE NO. 23—GOVERNMENT-FURNISHED
PROPERTY (JUNE 1977)

(a) The Government shall deliver to the
Contractor, for use in connection with and
under the terms of this contract, the prop-
erty described elsewhere in this contract, to-
gether with such related data and informa-
tion as the Contractor may request and as
may reasonably be required for the intended
use of such property (hereinafter referred to
as ‘‘Government-Furnished Property’’). The
delivery or performance dates for the sup-
plies or services to be furnished by the Con-
tractor under this contract are based upon
the expectation that Government-Furnished
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Property suitable for use will be delivered to
the Contractor at the times stated elsewhere
in this contract or, if not so stated, in suffi-
cient time to enable the Contractor by such
time or times, to meet such delivery or per-
formance dates. In the event that Govern-
ment-Furnished Property is not delivered to
the Contractor to meet such delivery or per-
formance dates, the Contracting Officer
shall, upon timely written request made by
the Contractor, make a determination of the
delay occasioned the Contractor and shall
equitably adjust the delivery or performance
dates, or the contract price, or both, and any
other contractual provision affected by the
delay. In the event that Government-Fur-
nished Property is received by the Contrac-
tor in a condition not suitable for its in-
tended use, the Contractor shall, upon re-
ceipt thereof, notify the Contracting Officer
of such fact and, as directed by the Contract-
ing Officer, either (1) return such property at
the Government’s expense or otherwise dis-
pose of such property, or (2) effect repairs or
modifications. Upon completion of (1) or (2)
above, the Contracting Officer upon timely
written request of the Contractor shall equi-
tably adjust the delivery or performance
dates of the contract price, or both, and any
other contractual provision effected by the
return, disposition, repair, or modification.
The foregoing provisions for adjustment are
exclusive and the Government shall not be
liable to suit for breach of contract by rea-
son of any delay in delivery of Government-
Furnished Property or delivery of such prop-
erty in a condition not suitable for its in-
tended use.

(b) By notice in writing the Contracting
Officer may decrease the property furnished
or to be furnished by the Government under
this contract. In any such case, the Con-
tracting Officer upon timely written request
of the Contractor shall equitably adjust the
delivery or performance date or the contract
price, or both, and any other contractual
provisions affected by the decrease.

(c) Title to the Government-Furnished
Property shall remain in the Government.
Title to Government-Furnished Property
shall not be affected by the incorporation or
attachment thereof to any property not
owned by the Government, nor shall such
Government-Furnished Property, or any part
thereof, be or become a fixture or lose its
identity as personality by reason of affix-
ation to any realty.

(d) The Government-Furnished Property,
unless otherwise specifically provided here-
in, and except as otherwise approved or di-
rected by the Contracting Officer in writing,
shall be used exclusively for the performance
of this contract.

(e) The Contractor shall maintain and ad-
minister, in accordance with sound business
practice, a program for the maintenance, re-
pair, protection and preservation of Govern-

ment-Furnished Property, until disposed of
by the Contractor in accordance with this
clause. In the event that any damage occurs
to Government-Furnished Property the risk
of which has been assumed by the Govern-
ment under this contract, the Government
shall replace such items or the Contractor
shall make such repair of the property, as
the Government directs; Provided, however,
That if the Contractor cannot effect such re-
pair within the time required, the Contrac-
tor may reject such property. The contract
price includes no compensation to the Con-
tractor for the performance of any repair or
replacement for which the Government is re-
sponsible; and an equitable adjustment will
be made in the contract price for any such
repair or replacement of Government-Fur-
nished Property made at the direction of the
Government. Any repair or replacement for
which the Contractor is responsible under
the provisions of this contract shall be ac-
complished by the Contractor at its own ex-
pense.

(f) The Contractor also agrees to maintain
and administer, in accordance with sound
business practice, a property control system
which will provide the following: Contract
number; nomenclature of item; quantity re-
ceived; issued; and balance on hand; posting
reference to include date received, issued
unit price and location; marking or identi-
fication of item; adequate maintenance,
storage, and security of Government-Fur-
nished Property, until disposed of by the
Contractor in accordance with this clause.
The Contractor further agrees to receipt
promptly for all Government property in a
form and manner as prescribed by the Con-
tracting Officer.

(g) The Contractor agrees to make avail-
able to authorized representatives of the
Contracting Officer at all reasonable times
at the office of the Contractor all of its prop-
erty records under this contract, and access
to any premises where any of the Govern-
ment-Furnished Property is located.

(h) (i) The Contractor shall not be liable
for any loss or damage to the Government-
Furnished Property, or for expenses inciden-
tal to such loss or damage except that the
Contractor shall be liable for any such loss
or damage (including expenses incidental
thereto):

(A) Which results from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, or on
the part of any of its managers, superintend-
ents, or other equivalent representatives
who have supervision or direction of all or
substantially all of the Contractor’s busi-
ness, or all or substantially all of the Con-
tractor’s operations at any one plant, labora-
tory, or separate location in which this con-
tract is being performed; or

(B) Which results from a failure on the
part of the Contractor, due to the willful
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misconduct or lack of good faith on the part
of any of its directors, officers, or other rep-
resentatives mentioned in subparagraph (A)
above, to maintain and administer, in ac-
cordance with sound business practice, the
program for maintenance, repair, protection
and preservation of Government-Furnished
Property as required by subparagraph (e)
above; or

(C) For which the Contractor is otherwise
responsible under the express terms of the
clause or clauses designated in this contract;
or

(D) Which results from a risk expressly re-
quired to be insured under some other provi-
sion of this contract, or of the schedules or
task orders thereunder, but only to the ex-
tent of the insurance so required to be pro-
cured and maintained or to the extent of in-
surance actually procured and maintained,
whichever is greater; or

(E) Which results from a risk which is in
fact covered by insurance or for which the
Contractor is otherwise reimbursed but only
to the extent of such insurance or reimburse-
ment; Provided, That, if more than one of
the above exceptions shall be applicable in
any case, the Contractor’s liability under
any one exception shall not be limited by
any other exception.

(ii) The Contractor represents that it is
not including the price hereunder, and agrees
that it will not hereafter include in any price
to the Government, any charge or reserve for
insurance (including self-insurance funds or
reserves) covering loss or destruction of or
damage to the Government-Furnished Prop-
erty, except the extent that the risk of loss
is imposed on the Contractor under (i)(C)
above, or insurance has been required under
(i)(D) above.

(iii) Upon the happening of loss or destruc-
tion of or damage to any Government-Fur-
nished Property, the Contractor shall notify
the Contracting Officer thereof and shall
take all reasonable steps to protect the Gov-
ernment-Furnished Property from further
damage, separate the damaged and
undamaged Government-Furnished Property
in the best possible order, and furnish to the
Contracting Officer a statement of:

(A) The lost, destroyed and damaged Gov-
ernment-Furnished Property;

(B) The time and origin of the loss, de-
struction or damage;

(C) All known interest in commingled
property of which the Government-Fur-
nished Property is a part; and

(D) The insurance, if any, covering any
part of or interest in such commingled prop-
erty.

The Contractor shall be reimbursed for the
expenditures made by it in performing its ob-
ligations under the subparagraph (iii), to the
extent approved by the Contracting Officer
and set forth in a supplemental agreement or
amendment to this contract.

(iv) With the prior written approval of the
Contracting Officer after loss or destruction
of or damage to Government-Furnished
Property, and subject to such conditions and
limitations as may be imposed by the Con-
tracting Officer, the Contractor may, in
order to minimize the loss to the Govern-
ment or in order to permit resumption of
business or the like, sell for the account of
the Government any item of Government-
Furnished Property which has been damaged
beyond practicable repair, or which is so
commingled or combined with property of
other, including the Contractor, that separa-
tion is impracticable.

(v) Except to the extent of any loss or de-
struction of or damage to Government-Fur-
nished Property for which the Contractor is
relieved of liability under the foregoing pro-
visions of this clause, and except for reason-
able wear and tear or depreciation, or the
utilization of the Government-Furnished
Property in accordance with the provisions
of this contract, the Government-Furnished
Property (other than property permitted to
be sold) shall be returned to the Government
in as good condition as when received by the
Contractor in connection with this contract,
or as repaired under paragraph (e) above.

(vi) In the event the Contractor is reim-
bursed or compensated for any loss or de-
struction of or damage to the Government-
Furnished Property, it shall equitably reim-
burse the Government. The Contractor shall
do nothing to prejudice the Government’s
rights to recover against third parties for
any such loss, destruction or damage and,
upon the request of the Contracting Officer
shall at the Government’s expense, furnish
to the Government all reasonable assistance
and cooperation (including assistance in the
prosecution of suit and the execution of in-
struments of assignment in favor of the Gov-
ernment) in obtaining recovery.

(i) Upon completion or expiration of this
contract, any Government property which
has not been consumed in the performance of
this contract or which has not been pre-
viously disposed of in accordance with the
provisions of this clause, or for which the
Contractor has not otherwise been relieved
of responsibility, shall be disposed of as the
Contracting Officer may direct. The Contrac-
tor shall in no way be relieved of responsibil-
ity for Government property without the
prior written approval of the Contracting Of-
ficer.

(j) If the Contracting Officer determines
that the interests of the Government require
removal of any Government-Furnished Prop-
erty, or if the Contractor determines any
Government-Furnished Property to be in ex-
cess of its need under this contract such
Government-Furnished Property shall be dis-
posed of in the same manner as covered by
paragraph (i) above. In the event that the
Contracting Officer requires the removal of
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any Government-Furnished Property under
this paragraph (j) or paragraph (i) above,
upon timely written request of the Contrac-
tor, an equitable adjustment shall be made
in the contract price to cover the direct cost
to the Contractor of such removal and of any
property damage occasioned thereby.

(End of clause)

CLAUSE NO. 24—EXAMINATION OF RECORDS BY
THE COMPTROLLER GENERAL (JUNE 1977)

(a) The Contractor agrees that the Comp-
troller General of the United States or any
of his/her duly authorized representatives
shall, until expiration of 3 years after final
payment under this contract, or of the time
periods for the particular records specified in
Part 1–20 of the Federal Procurement Regu-
lations (41 CFR Part 1–20), whichever expires
earlier, have access to and the right to exam-
ine any directly pertinent books, documents,
papers, and records of the Contractor involv-
ing transactions related to this contract.

(b) The Contractor further agrees to in-
clude in all its subcontracts hereunder a pro-
vision to the effect that the subcontractor
agrees that the Comptroller General of the
United States or any of his/her duly author-
ized representatives shall, until expiration of
3 years after final payment under the sub-
contract, or of the time periods for the par-
ticular records specified in Part 1–20 of the
Federal Procurement Regulations (41 CFR
Part 1–20), whichever expires earlier, have
access to and the right to examine any di-
rectly pertinent books, documents, papers,
and records of such subcontractor, involving
transactions related to the subcontract. The
term ‘‘subcontract’’ as used in this clause ex-
cludes (1) purchase orders not exceeding
$2,500 and (2) subcontracts or purchase orders
for public utility services at rates estab-
lished for uniform applicability to the gen-
eral public.

(End of clause)

CLAUSE NO. 25—INDEMNITY AND INSURANCE
(JUNE 1977)

(a) The Contractor shall indemnify and
save and keep harmless the Government
against any or all loss, cost, damage, claim,
expense or liability whatsoever, because of
accident or injury to persons or property or
others occurring in connection with any pro-
gram including as a part of this contract, by
providing where applicable, the insurance de-
scribed below:

(b) The Contractor shall secure, pay the
premium for, and keep in force until the ex-
piration of this contract, or any renewal pe-
riod thereof, insurance as provided below.
Such insurance policies shall specifically in-
clude a provision stating the liability as-
sumed by the Contractor under this con-
tract.

(1) Workman’s compensation insurance as
required by laws of the state.

(2) Owner’s, landlord’s, and tenant’s bodily
injury liability insurance with limits of not
less than $50,000 for each person and $500,000
for each accident.

(3) Property damage liability insurance
with limits of not less than $25,000 for each
accident.

(4) Automobile bodily injury liability in-
surance with limits of not less than $50,000
for each person, and $500,000 for each acci-
dent and property damage liability insurance
with a limit of not less than $5,000 for each
accident.

(5) Food products liability insurance with
limits of not less than $50,000 for each person
and $500,000 for each accident.

(6) Professional malpractice insurance
where medical, dental, or other health pro-
fessional services are involved.

(7) Other liability insurance not specifi-
cally mentioned when required.

(c) Each policy of insurance shall contain
an endorsement providing that cancellation
by the insurance company shall not be effec-
tive unless a copy of the cancellation is
mailed (registered) to the Contracting Offi-
cer 30 days prior to the effective date of can-
cellation.

(d) A certificate of each policy of insur-
ance, and any change therein, shall be fur-
nished to the Contracting Officer imme-
diately upon receipt from the insurance com-
pany.

(e) Insurance companies of the Contractor
shall be satisfactory to the Contracting Offi-
cer. When in his/her opinion an insurance
company is not satisfactory for reasons that
will be stated, the Contractor shall provide
insurance through companies that are satis-
factory to the Contracting Officer.

(f) Each policy of insurance shall contain a
provision that the insurance carrier waives
any rights it may have to raise as a defense
the tribe’s sovereign immunity from suit,
but such waiver shall extend only to claims
the amount and nature of which are within
the coverage and limits of the policy of in-
surance. The policy shall contain no provi-
sion, either expressed or implied, that will
serve to authorize or empower the insurance
carrier to waive or otherwise limit the
tribe’s sovereign immunity outside or be-
yond the coverage and limits of the policy or
insurance.

(End of clause)

CLAUSE NO. 26—FAIR AND EQUAL TREATMENT
OF INDIAN PEOPLE (JUNE 1977)

(a) The Contractor agrees to make no dis-
criminatory distinctions among Indian pa-
tients or beneficiaries of this contract. For
the purpose of this contract discriminatory
distinctions include but are not limited to
the following:
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(i) Denying a patient any service or benefit
or availability of a facility;

(ii) Providing any service or benefit to a
patient which is different, or is provided in a
different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his/her receipt of any service; restricting
a patient in any way in the enjoyment of any
advantage or privilege enjoyed by others re-
ceiving any service or benefit; treating a pa-
tient differently from others in determining
whether he/she satisfies any admission, en-
rollment, quota, eligibility membership, or
other requirements or conditions which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

(b) The Government reserves the right to
terminate this contract in whole or in part
whenever the Contractor fails to comply
with the requirements of this clause.

(End of clause)

CLAUSE NO. 27—REPORTS TO THE INDIAN
PEOPLE AND ANNUAL REPORTS (JUNE 1977)

(a) The Contractor, as a recipient of Fed-
eral financial assistance, shall make reports
and information available to the Indian peo-
ple serviced or represented by the Contrac-
tor. Such reports will reflect how the Fed-
eral assistance funds were utilized to the
benefit of the Indian people served or rep-
resented as follows: (specific reporting re-
quirements, formats and methods of dis-
tribution to the Indian people will be pre-
scribed in the scope of the contract.)

(b) Annual reports.
(1) For each fiscal year during which a

tribal organization receives or expends funds
pursuant to the contract under this Part, the
tribe which requested the contract must sub-
mit a report to the Contracting Officer. The
report shall include, but not be limited to,
an accounting of the amounts and purposes
for which the contract funds were expended
and information on the conduct of the pro-
gram or services involved. The report shall
include any other information requested by
the Contracting Officer and may be submit-
ted as follows:

(i) When the contract is with the governing
body of an Indian tribe, the tribe shall sub-
mit the reports to the Contracting Officer.

(ii) When the contract is with a tribal or-
ganization other than the governing body of
the tribe, the tribe has the option of having
the tribal organization prepare the report
and submit it to the tribe for review and ap-
proval before the tribe submits it to the Con-
tracting Officer.

(iii) When the contract benefits more than
one tribe, the tribal organization shall pre-
pare and submit the report to each of the
tribes benefiting under the contract. Each
tribe shall endorse the report before submit-
ting it to the Contracting Officer.

(2) The annual report shall be submitted to
the Contracting Officer within 90 days of the
end of the fiscal year in which the contract
was performed. However, the period for sub-
mitting the report may be extended if there
is just cause for such extension.

(3) In addition to the yearly reporting re-
quirement given in paragraphs (a) and (b) of
this section, the tribal contractor shall fur-
nish other reports when and as required by
the Secretary.

(End of clause)

CLAUSE NO. 28—QUESTIONNAIRES AND
SURVEYS (JUNE 1977)

In the event the performance of this con-
tract involves the collection of information
upon identical items from 10 or more per-
sons, other than Federal employees, the Con-
tractor shall obtain written approval from
the Contracting Officer, prior to the use
thereof, of any forms, schedules, question-
naires, survey plans or other documents, and
any revisions thereto, intended to be used in
such collection.

(End of clause)

CLAUSE NO. 29—PRINTING (JUNE 1977)

Unless otherwise specified in this contract,
the Contractor shall not engage in, nor sub-
contract for, any printing (as that term is
defined in Title I of the Government Print-
ing and Binding Regulations in effect on the
effective date of this contract) in connection
with the performance of work under this
contract: Provided, however, That perform-
ance of a requirement under this contract
involvingthe reproduction of less than 5,000
production units of any one page, or less
than 25,000 production units in the aggregate
of multiple pages, will not be deemed to be
printing. A production unit is defined as one
sheet, size 8 by 10 and 1⁄2 inches, one side
only, one color.

(End of clause)

CLAUSE NO. 30—PRICE REDUCTION FOR
DEFECTIVE COST OR PRICING

The following clause applies to all con-
tracts where cost and pricing data is re-
quired in accordance with P.L. 87–653.

Price Reduction for Defective Cost or Pricing
Data (June 1977)

(a) If the Contracting Officer determines
that any price negotiated in connection with
this contract or any cost reimbursable under
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this contract was increased by any signifi-
cant sums because the Contractor, or any
subcontractor pursuant to the clause of this
contract entitled ‘‘Subcontractor Cost, or
Pricing Data’’ or ‘‘Subcontractor Cost or
Pricing Data—Price Adjustments,’’ or any
subcontract clause therein required, fur-
nished incomplete or inaccurate cost or pric-
ing data or data not current as certified in
its Contractor’s Certificate of Current Cost
or Pricing Data, then such price or cost shall
be reduced accordingly and the contract
shall be modified in writing to reflect such
reduction.

(b) Failure to agree on a reduction shall be
a dispute concerning a question of fact with-
in the meaning of the ‘‘Disputes’’ clause of
this contract.
(NOTE: Since the contract is subject to re-
duction under this clause by reason of defec-
tive cost or pricing data submitted in con-
nection with certain subcontracts, it is ex-
pected that the Contractor may wish to in-
clude a clause in each such subcontract re-
quiring the subcontractor to appropriately
indemnify the Contractor. It is also expected
that any subcontractor subject to such in-
demnification will generally require substan-
tially similar indemnification for defective
cost or pricing data required to be submitted
by its lower tier subcontractors).

(End of clause)

CLAUSE NO. 31—SUBCONTRACTOR COST AND
PRICING DATA

The following clause should be included in
all contracts when the subcontracts of the
type and size described therein are con-
templated.

Subcontractor Cost and Pricing Data (June
1977)

(a) The Contractor shall require sub-
contractors hereunder to submit in writing
cost or pricing data under the following cir-
cumstances:

(1) Prior to award of any cost-reimbursed
type, time and material, labor-hour, incen-
tive, or price redeterminable subcontract the
price of which is expected to exceed $100,000;
and

(2) Prior to the award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(b) The Contractor shall require sub-
contractors to certify, substantially the
same form as that used in the certificate by
the Prime Contractor to the Government,

that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (a) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the subcontract or subcontract
change or modification.

(c) The contractor shall insert the sub-
stance of this clause including this para-
graph (c) in each of its cost-reimbursement
type, time and material, labor-hour, price re-
determinable, or incentive subcontracts
hereunder, and in any other subcontract
hereunder which exceeds $100,000 unless the
price thereof is based on adequate price com-
petition, established catalog or market
prices of commercial items sold in substan-
tial quantities to the general public, or
prices set by law or regulation. In each such
excepted subcontract hereunder which ex-
ceeds $100,000, the Contractor shall insert the
substance of the following clause:

Subcontractor Cost and Pricing Data—Price
Adjustment

(a) Paragraphs (b) and (c) of this clause
shall become operative only with respect to
any change or other modification made pur-
suant to one or more provisions of this con-
tract which involves a price adjustment in
excess of $100,000. The requirements of this
clause shall be limited to such price adjust-
ments.

(b) The Contractor shall require sub-
contractors hereunder to submit cost or pric-
ing data under the following circumstances:

(1) Prior to award of any cost-reimburse-
ment type, time and material, labor-hour,
incentive, or price redeterminable sub-
contract, the price of which is expected to
exceed $100,000; and

(2) Prior to award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(c) The Contractor shall require sub-
contractors to certify, in substantially the
same form as that used in the Certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (b) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the contract modification.
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(d) The Contractor shall insert the sub-
stance of this clause including this para-
graph (d) in each subcontract hereunder
which exceeds $100,000.

(End of clause)

CLAUSE NO. 32—ADVANCE PAYMENT (JUNE
1977)

(a) Amount of Advance. At the request of
the Contractor, and subject to the conditions
hereinafter set forth, the Government shall
make an advance payment, or advance pay-
ments from time to time, to the Contractor.
No advance payment shall be made (1) with-
out the approval of the office administering
advance payments (hereinafter called the
‘‘Administering Office’’ and designated in
paragraph (k)(4) hereof) as with all advance
payments theretofore made, shall exceed the
amount stated in paragraph (k)(1) hereof;
and (3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all advance
payments made hereunder are liquidated and
the Administering Office approves in writing
the release of any funds due and payable to
the Contractor, all advance payments and all
other payments under the contract shall be
made by check payable to the Contractor,
and be marked for deposit only in a Special
Bank Account with the bank designated in
paragraph (k)(2) hereof. No part of the funds
in the Special Bank Account shall be min-
gled with other funds of the Contractor prior
to withdrawal thereof from the Special Bank
Account as hereinafter provided. Except as
hereinafter provided, each withdrawal shall
be made only by check of the Contractor
countersigned on behalf of the Government
by the Contracting Officer or such other per-
son or persons as he/she may designate in
writing (hereinafter called the
‘‘Countersigning Agent’’). Until otherwise
determined by the Administering Office,
countersignature on behalf of the Govern-
ment will not be required.

(c) Use of Funds. The funds in the Special
Bank Account may be withdrawn by the
Contractor solely for the purpose of making
payments for items of allowable cost or to
reimburse the Contractor for such items of
allowable cost, and or such other purposes as
the Administering Office may approve in
writing. Any interpretation required as to
the proper use of funds shall be made in writ-
ing by the Administering Office.

(d) Return of Funds. The Contractor may at
any time repay all or any part of the funds
advanced hereunder. Whenever so requested
in writing by the Administering Office, the
Contractor shall repay to the Government
such part of the unliquidated balance of ad-
vance payments as shall in the opinion of the
Administering Office be in excess of current
requirements, or (when added to total ad-
vance previously made and liquidated) in ex-

cess of the amount specified in paragraph
(k)(1) hereof. In the event the Contractor
fails to repay such part of the unliquidated
balance of advance payments when so re-
quested by the Administering Office, all or
any part thereof may be withdrawn from the
Special Bank Account by checks payable to
the Treasurer of the United States signed
solely by the Countersigning Agent and ap-
plied in reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise liquidated,
the advance payments made hereunder shall
be liquidated as herein provided. When the
sum of all payments under this contract,
other than advance payments, plus the un-
liquidated amount of advance payments are
equal to the total estimated cost for the
work under this contract or such lesser
amount to which the total estimated cost
under this contract may have been reduced,
plus increases, if any, in this total estimated
cost not exceeding, in the aggregate (includ-
ing, without limitation, reimbursable costs
incident to termination for cause and ret-
rocession as estimated by the Contracting
Officer), the Government shall thereafter
withhold further payments to the Contractor
and apply the amounts withheld against the
Contractor’s obligation to repay such ad-
vance payments until such advance pay-
ments shall have been fully liquidated. If
upon completion, termination, or retroces-
sion of the contract all advance payments
have not been fully liquidated, the balances
therefor shall be deducted from any sums
otherwise due or which may become due to
the Contractor from the Government, and
any deficiency shall be paid by the Contrac-
tor to the government upon demand.

(f) Bank Agreement. Before an advance pay-
ment is made hereunder, the Contractor
shall transmit to the Administering Office,
in the form prescribed by such office, an
Agreement in triplicate from the bank in
which the Special Bank Account is estab-
lished, clearly setting forth the special char-
acter of the account and the responsibilities
of the bank thereunder. Wherever possible,
such bank shall be a member bank of the
Federal Reserve System, or an ‘‘insured’’
bank within the meaning of the Act creating
the Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as amend-
ed (12 U.S.C. 264).

(g) Lien on Special Bank Account. The Gov-
ernment shall have a lien upon any balance
in the Special Bank Account paramount to
all other items, which lien shall secure the
repayment or any advance payments made
hereunder.

(h) Lien on Property under Contract. Any
and all advance payments made under this
contract shall be secured, when made, by a
lien in favor of the Government, paramount
to all other liens, upon the supplies or other
things covered by this contract and on all

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00205 Fmt 8010 Sfmt 8010 E:\CFR\167191.076 167191



206

48 CFR Ch. 3 (10–1–96 Edition)PHS 352.280–4

material and other property acquired for or
allocated to the performance of this con-
tract, except to the extent that the Govern-
ment by virtue of any other provision of this
contract, or otherwise, shall have valid title
to such supplies, materials, or other prop-
erty as against other creditors of the Con-
tractor. The Contractor shall identify, by
marking or segregation, all property which
is subject to a lien in favor of the Govern-
ment by virtue of any provision of this con-
tract in such a way as to indicate that it is
subject to such lien and that it has been ac-
quired for or allocated to the performance of
this contract. If for any reason such supplies,
materials, or other property are not identi-
fied by marking or segregation, the Govern-
ment shall be deemed to have a lien to the
extent of the Government’s interest under
this contract on any mass of property with
which such supplies, materials, or other
property are commingled. The Contractor
shall maintain adequate accounting control
over such property on its books and records.
If at any time during the progress of the
work on the contract it becomes necessary
to deliver any item or items and materials
upon which the Government has a lien as
aforesaid to a third person, the Contractor
shall notify such third person of the lien
herein provided and shall obtain from such
third person a receipt, in duplicate, acknowl-
edging, inter alia the existence of such lien.
A copy of each receipt shall be delivered by
the Contractor to the Contracting Officer. If
this contract is terminated in whole or in
part and the Contractor is authorized to sell
or retain termination inventory acquired for
or allocated to this contract, such sale or re-
tention shall be made only if approved by the
Contracting Officer, which approval shall
constitute a release of the Government’s lien
hereunder to the extent that such termi-
nation inventory is sold or retained, and to
the extent that the proceeds of the sale, or
the credit allowed for such retention on the
Contractor’s termination claim, is applied in
reduction of advance payments then out-
standing hereunder.

(i) Insurance. The Contractor represents
and warrants that it is now maintaining
with responsible insurance carriers, (1) insur-
ance upon its own plant and equipment
against fire and other hazards to the extent
that like properties are usually insured by
other operating plants and properties of
similar character in the same general local-
ity; (2) adequate insurance against liability
on account of damage to persons or property;
and (3) adequate insurance under all applica-
ble workmen’s compensation laws. The Con-
tractor agrees that, until work under this
contract has been completed and all advance
payments made hereunder have been liq-
uidated, it will (i) maintain such insurance;
(ii) maintain adequate insurance upon any
materials, parts, assemblies, subassemblies,

supplies, equipment and other property ac-
quired for or allocable to this contract and
subject to the Government lien hereunder;
and (iii) furnish such certificates with re-
spect to its insurance as the Administering
Office may from time to time require.

(j) Prohibition against Assignment. Notwith-
standing any other provision of this con-
tract, the Contractor shall not transfer,
pledge, or otherwise assign this contract, or
any interest therein, or any claim arising
thereunder, to any party or parties, bank,
trust company, or other financing institu-
tion.

(k) Designations and Determinations. (1)
Amount. The amount of advance payments at
any time outstanding hereunder shall not ex-
ceed $———.

(2) Depository. The bank designated for the
deposit of payments made hereunder shall
be:

(3) Interest Charge. No interest shall be
charged for advance payments made here-
under. The Contractor shall charge interest
at the rate of 6 percent per annum on sub-
advances or down payments to subcontrac-
tors, and such interest will be credited to the
account of the Government. However, inter-
est need not be charged on subadvances on
nonprofit subcontracts with nonprofit edu-
cational or research institutions for experi-
mental, research or development work.

(4) Administering Office. The office admin-
istering advance payments shall be the office
designated as having responsibility for
awarding the contract.

(l) Other Security. The terms of this con-
tract shall be considered adequate security
for advance payments hereunder, except that
if at any time the administering office deems
the security furnished by the Contractor to
be inadequate, the Contractor shall furnish
such additional security as may be satisfac-
tory to the administering office, to the ex-
tent that such additional security is avail-
able.

(End of clause)

CLAUSE NO. 33—EFFECT ON EXISTING RIGHTS
(JUNE 1977)

(a) Nothing in this contract shall be con-
strued as:

(1) Affecting, modifying, diminishing, or
otherwise impairing the sovereign immunity
for suit enjoyed by an Indian tribe; or

(2) Authorizing or requiring the termi-
nation of any existing trust responsibility of
the United States with respect to the Indian
people.

(End of clause)

CLAUSE NO. 34—FEDERAL, STATE, AND LOCAL
TAXES (JUNE 1977)

(a) Except as may be otherwise provided in
this contract, the contract price includes all
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applicable Federal, State, and local taxes
and duties.

(b) Nevertheless, with respect to any Fed-
eral excise tax or duty on the transactions or
property covered by this contract, if a stat-
ute, court decision, written ruling, or regula-
tion takes effect after the contract date, and
(1) Results in the Contractor being required
to pay or bear the burden of any such Fed-
eral excise tax or duty or increase in the rate
thereof which would not otherwise have been
payable on such transactions or property,
the contract price shall be increased by the
amount of such tax or duty or rate increase;
Provided, That the Contractor if requested
by the Contracting Officer, warrants in writ-
ing that no amount for such newly imposed
Federal excise tax or duty or rate increase
was included in the contract price as a con-
tingency reserve or otherwise; or

(2) Results in the Contractor not being re-
quired to pay or bear the burden of, or in its
obtaining a refund or drawback of, any such
Federal excise tax or duty which would oth-
erwise have been payable on such trans-
actions or property or which was the basis of
an increase in the contract price, the con-
tract price shall be decreased by the amount
of the relief, refund, or drawback, or the
amount shall be paid to the Government, as
directed by the Contracting Officer. The con-
tract price shall be similarly decreased if the
Contractor, through its fault or negligence
or its failure to follow instructions of the
Contracting Officer, is required to pay or
bear the burden of, or does not obtain, a re-
fund or drawback of, any such Federal excise
tax or duty.

(c) No adjustment pursuant to paragraph
(b) above will be made under this contract
unless the aggregate amount thereof is or
may reasonably be expected to be over $100.

(d) As used in paragraph (b) above, the
term ‘‘contract date’’ means the date set for
the bid opening, or if this is a negotiated
contract, the date of this contract. As to ad-
ditional supplies or services procured by
modification to this contract, the term ‘‘con-
tract date’’ means the date of such modifica-
tion.

(e) Unless there does not exist any reason-
able basis to sustain an exemption, the Gov-
ernment, upon request of the Contractor,
without further liability, agrees, except as
otherwise provided in this contract, to fur-
nish evidence appropriate to establish ex-
emption from any tax which the Contractor
warrants in writing was excluded from the
contract price. In addition, the Contracting
Officer may furnish evidence to establish ex-
emption from any tax that may, pursuant to
this clause, give rise to either an increase or
decrease in the contract price. Except as oth-
erwise provided in this contract, evidence
appropriate to establish exemption from du-
ties will be furnished only at the direction of
the Contracting Officer.

(f) The Contractor shall promptly notify
the Contracting Officer of matters which will
result in either an increase or decrease in
the contract price, and shall take action
with respect thereto as directed by the Con-
tracting Officer.

(End of clause)

[49 FR 36242, Sept. 14, 1984, as amended at 51
FR 20491, June 5, 1986]

PHS 352.280–6 Demurrage charge pro-
visions for reusable cylinders and
containers.

The clause set forth below shall be
inserted in solicitations and resultant
contracts when delivery of the items
may be in contractor-furnished reus-
able gas cylinders or other containers.

DEMURRAGE CHARGE PROVISIONS FOR REUS-
ABLE CYLINDERS AND CONTAINERS (APR 1984)

(a) Reusable gas cylinders or other con-
tainers identified below by offereors shall re-
main the property of the Contractor (except
as provided in (c) below), and will be loaned
without charge to the Government for the
period stipulated below. In computing the
period involved, such free loan period shall
commence on the first day after date of de-
livery of each container to the herein speci-
fied f.o.b. point(s). Offerors who specify less
than ———— days (to be determined by the
Contracting Officer in accordance with trade
custom), shall have their offers increased for
evaluation purposes only by an amount ar-
rived at by multiplying the number of days
less than the established free loan period by
the daily rental charge. In the event the
offeror does not specify a free loan period,
such period shall be ———— days (insert the
same number of days as the established free
loan period). Beginning with the first day
after expiration of the free loan period to
and including the date the containers are de-
livered to the Contractor’s designated car-
rier, the Government shall pay the Contrac-
tor demurrage (rental) in the amount speci-
fied below. No demurrage shall accrue to the
Contractor in excess of the herein specified
container’s replacement value. For each con-
tainer lost or damaged beyond repair while
in the Government’s possession, the Govern-
ment shall pay to the Contractor the herein
specified replacement value less allocable de-
murrage paid therefor. Such lost or damaged
containers paid for by the Government shall
become the property of the Government.

(b) Empty containers will be delivered to
the Contractor’s designated carrier (offeror
to identify applicable carrier below) f.o.b.
points of original delivery specified in this
solicitation/contract.
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OFFERORS SHALL FURNISH THE FOLLOWING
INFORMATION, AS APPLICABLE, FOR CONTAINERS

Appli-
cable
item
No.

Type and size
of container

Quan-
tity

Free
loan

period

Demurrage
charges per
day per cyl-

inder

Replacement
value for each

container

Identification and location of offeror’s car-
rier for return of empty container

(c) When the offeror indicates that con-
tainers have a replacement value of less than
$10, the Government shall have the option to
purchase containers and add the cost to the
offered price. When purchase option is exer-
cised, offers shall be evaluated accordingly.
In this event, the container shall become the
property of the Government.

(End of clause)

Subpart PHS 352.3—Provision and
Clause Matrices

PHS 352.380–4 Contract clauses for
contracts awarded under the In-
dian Self-Determination Act.

(a) PHS Acquisition Regulations
(PHSAR) Clauses for Cost-Reimburse-
ment Contracts Awarded under the In-
dian Self-Determination Act.

Number, PHSAR Clause No., and Title and Date
of Clause

1. 352.280–4(a)(1) Definitions. (June 1977)
2. 352.280–4(a)(2) Disputes. (June 1977)
3. 352.280–4(a)(3) Limitation of Cost. (June

1977)
4. 352.280–4(a)(4) Allowable Cost. (June 1977)
5. 352.280–4(a)(5) Negotiated Overhead Rates.

(June 1977)
6. 352.280–4(a)(6) Payment (June 1977)
7. 352.280–4(a)(7) Advance Payment. (June

1977)
8. 352.280–4(a)(8) Examination of Records.

(June 1977)
9. 352.280–4(a)(9) Inspection and Reports.

(June 1977)
10. 352.280–4(a)(10) Subcontracting. (June

1977)
11. 352.280–4(a)(11) Accounts, Audit, and

Records. (June 1977)
12. 352.280–4(a)(12) Government Property.

(June 1977)
13. 352.280–4(a)(13) Changes. (June 1977)
14. 352.280–4(a)(14) Notice to the Govern-

ment of Delays. (June 1977)
15. 352.280–4(a)(15) Retrocession. (June 1977)

16. 352.280–4(a)(16) Reassumption of Pro-
grams. (June 1977)

17. 352.280–4(a)(17) Key Personnel. (June
1977)

18. 352.280–4(a)(18) Litigation and Claims.
(June 1977)

19. 352.280–4(a)(19) Indemnity and Insurance.
(June 1977)

20. 352.280–4(a)(20) Overtime. (June 1977)
21. 352.280–4(a)(21) Foreign Travel. (June

1977)
22. 352.280–4(a)(22) Questionnaires and Sur-

veys. (June 1977)
23. 352.280–4(a)(23) Printing. (June 1977)
24. 352.280–4(a)(24) Services of Consultants.

(June 1977)
25. 352.280–4(a)(25) Assignment of Claims.

(June 1977)
26. 352.280–4(a)(26) Contract Work Hours and

Safety Standards Act-Overtime Compensa-
tion. (June 1977)

27. 352.280–4(a)(27) Walsh-Healey Public Con-
tracts Act. (June 1977)

28. 352.280–4(a)(28) Equal Opportunity. (June
1977)

29. 352.280–4(a)(29) Indian Preference in
Training and Employment. (June 1977)

30. 352.280–4(a)(30) Certificate of Nonseg-
regated Facilities. (June 1977)

31. 352.280–4(a)(31) Convict Labor. (June
1977)

32. 352.280–4(a)(32) Officials not to Benefit.
(June 1977)

33. 352.280–4(a)(33) Buy American Act Sup-
ply and Service contracts. (June 1977)

34. 352.280–4(a)(34) Anti-Kickback Act. (June
1977)

35. 352.280–4(a)(35) Use of Indian Business
Concerns. (June 1977)

36. 352.280–4(a)(36) Payment of Interest on
Contractors’ Claims. (June 1977)

37. 352.280–4(a)(37) Fair and Equal Treat-
ment of Indian People. (June 1977)

38. 352.280–4(a)(38) Price Reduction for De-
fective Cost or Pricing Data. (June 1977)

39. 352.280–4(a)(39) Subcontractor Cost and
Pricing Data. (June 1977)

40. 352.280–4(a)(40) Penalties. (June 1977)
41. 352.280–4(a)(41) Effect on Existing Rights.

(June 1977)
42. 352.280–4(a)(42) General Services Admin-

istration Supply Sources. (June 1977)

(b) PHSAR Clauses for Fixed-Price
Contracts Awarded under the Indian
Self-Determination Act.

Number, PHSAR Clause No. and Title and Date
of Clause

1. 352.280–4(b)(1) Definitions. (June 1977)
2. 352.280–4(b)(2) Disputes. (June 1977)
3. 352.280–4(b)(3) Contract Work Hours and

Safety Standards Act-Overtime Compensa-
tion. (June 1977)

4. 352.280–4(b)(4) Walsh-Healey Public Con-
tracts Act. (June 1977)

5. 352.280–4(b)(5) Convict Labor. (June 1977)
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6. 352.280–4(b)(6) Notice to the Government
of Delays. (June 1977)

7. 352.280–4(b)(7) Assignment of Claims.
(June 1977)

8. 352.280–4(b)(8) Officials not to Benefit.
(June 1977)

9. 352.280–4(b)(9) Anti-Kickback Act. (June
1977)

10. 352.280–4(b)(10) Penalties. (June 1977)
11. 352.280–4(b)(11) Buy American Act. (June

1977)
12. 352.280–4(b)(12) Equal Opportunity. (June

1977)
13. 352.280–4(b)(13) Certificate of Nonseg-

regated Facilities. (June 1977)
14. 352.280–4(b)(14) Subcontracting. (June

1977)
15. 352.280–4(b)(15) Competition in Sub-

contracting. (June 1977)
16. 352.280–4(b)(16) Use of Indian Business

Concerns. (June 1977)
17. 352.280–4(b)(17) Indian Preference in

Training and Employment. (June 1977)
18. 352.280–4(b)(18) Inspection. (June 1977)
19. 352.280–4(b)(19) Changes. (June 1977)
20. 352.280–4(b)(20) Retrocession. (June 1977)

21. 352.280–4(b)(21) Assumption and Re-
assumption of Contract Programs. (June
1977)

22. 352.280–4(b)(22) Payment of Interest on
Contractor’s Claims. (June 1977)

23. 352.280–4(b)(23) Government-Furnished
Property. (June 1977)

24. 352.280–4(b)(24) Examination of Records
by the Comptroller General. (June 1977)

25. 352.280–4(b)(25) Indemnity and Insurance.
(June 1977)

26. 352.280–4(b)(26) Fair and Equal Treat-
ment of Indian People. (June 1977)

27. 352.280–4(b)(27) Reports to the Indian
People and Annual Reports. (June 1977)

28. 352.280–4(b)(28) Questionnaires and Sur-
veys. (June 1977)

29. 352.280–4(b)(29) Printing. (June 1977)
30. 352.280–4(b)(30) Price Reduction for De-

fective Cost or Pricing. (June 1977)
31. 352.280–4(b)(31) Subcontractor Cost and

Pricing Data. (June 1977)
32. 352.280–4(b)(32) Advance Payment. (June

1977)
33. 352.280–4(b)(33) Effect on Existing Rights.

(June 1977)
34. 352.280–4(b)(34) Federal, State, and Local

Taxes. (June 1977)

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00209 Fmt 8010 Sfmt 8010 E:\CFR\167191.077 167191



210

48 CFR Ch. 3 (10–1–96 Edition)PHS 380.101

SUBCHAPTER T—PHS SUPPLEMENTATIONS

PART PHS 380—SPECIAL PROGRAM
REQUIREMENTS AFFECTING PHS
ACQUISITIONS

Subpart PHS 380.1—Acquisitions Involving
Human Subjects

Sec.
PHS 380.101 Applicability.
PHS 380.102 Policy.
PHS 380.103 Assurances.
PHS 380.104 Notice to offerors.
PHS 380.105 Contract clause.

Subpart PHS 380.2—Acquisitions Involving
the Use of Laboratory Animals

PHS 380.201 Scope of subpart.
PHS 380.202 Definitions.
PHS 380.203 Policy.
PHS 380.204 Applicability.
PHS 380.205 Contractor implementation.
PHS 380.206 PHS implementation.

Subpart PHS 380.3—Acquisition of Drugs
and Medical Supplies

PHS 380.301 Scope of subpart.
PHS 380.302 Acquisition of drugs.
PHS 380.302–1 Policy.
PHS 380.302–2 Solicitation and contract re-

quirements.
PHS 380.303 Acquisition of controlled drugs.
PHS 380.304 Effectiveness of drug products.
PHS 380.304–1 General.
PHS 380.304–2 Policy.
PHS 380.304–3 Procedures.
PHS 380.304–4 Distribution of information.
PHS 380.305 Maximum allowable cost for

drugs.
PHS 380.305–1 General.
PHS 380.305–2 Applicability.
PHS 380.305–3 Responsibilities.
PHS 380.305–4 Solicitation notification.
PHS 380.305–5 Contract requirements.
PHS 380.306 Acquisition of tax free and spe-

cially denatured alcohol.

Subpart PHS 380.4—Contracts Under the
Indian Self-Determination Act

PHS 380.400 Scope of subpart.
PHS 380.401 Applicability of regulations.
PHS 380.402 Waivers.
PHS 380.403 Negotiating authority.
PHS 380.404 Definitions.
PHS 380.405 Types of contracts.
PHS 380.406 Term of contract.
PHS 380.407 Exemption from bonds.
PHS 380.408 Acquisition of construction and

architect-engineering service contracts.
PHS 380.409 Performance of personal serv-

ices.

PHS 380.410 Special provisions of Indian
Self-Determination contract.

PHS 380.411 Contract provisions.

Subpart PHS 380.5—Acquisitions Under the
Buy Indian Act

PHS 380.500 Scope of subpart.
PHS 380.501 Policy.
PHS 380.502 Definitions.
PHS 380.502–1 Indian.
PHS 380.502–2 Indian firm.
PHS 380.502–3 Product of Indian industry.
PHS 380.502–4 Buy Indian contract.
PHS 380.502–5 Buy Indian restricted adver-

tising.
PHS 380.503 Requirements.
PHS 380.504 Competition.
PHS 380.505 Responsibility determinations.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 36263, Sept. 14, 1984, unless
otherwise noted.

Subpart PHS 380.1—Acquisitions
Involving Human Subjects

SOURCE: 51 FR 20491, June 5 1986, unless
otherwise noted.

PHS 380.101 Applicability.
This subpart applies to all research

and development contracts involving
human subjects except those that are
exempt by Secretarial waiver under 45
CFR 46.101(e) or exempt under 45 CFR
46.101(b).

PHS 380.102 Policy.
(a) Safeguarding the rights and wel-

fare of human subjects in activities
under Public Health Service (PHS) re-
search and development contracts is
the responsibility of each institution
that receives or is accountable to PHS
for funds awarded for the conduct of
that activity. To assure that this insti-
tutional responsibility is met, PHS
shall not permit a nonexempt research
activity involving human subjects to
be undertaken unless the institution
has an assurance on file with the Office
for Protection from Research Risks
(OPRR), NIH/PHS, and has filed a cer-
tification that an institutional review
board (IRB) has reviewed and approved
the activity in accordance with 45 CFR
Part 46.
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(b) Contracts involving human sub-
jects will not be awarded to an individ-
ual unless he/she is affiliated with or
sponsored by an institution which can
and will assume responsibility for safe-
guarding the human subjects involved.

PHS 380.103 Assurances.
In accordance with 45 CFR 46.103,

OPRR is responsible for negotiation of
assurances covering all PHS-supported
research activities involving human
subjects. Consultation with OPRR
(telephone: 301–496–7041) is rec-
ommended on issues regarding assur-
ances, certification of IRB review and
approval, and interpretation of the reg-
ulations for the protection of human
subjects in 45 CFR Part 46.

PHS 380.104 Notice to offerors.
Solicitations shall contain the notice

to offerors set forth in PHS 352–280–1(a)
whenever contract performance is ex-
pected to involve human subjects.

PHS 380.105 Contract clause.
The clause set forth in PHS 352.280–

1(b) shall be inserted in all contracts
involving human subjects.

Subpart PHS 380.2—Acquisitions
Involving the Use of Labora-
tory Animals

SOURCE: 51 FR 20492, June 5 1986, unless
otherwise noted.

PHS 380.201 Scope of subpart.
This subpart describes Public Health

Service (PHS) contracts for projects or
activities involving animals, and the
responsibilities of the PHS agencies
and subordinate elements for imple-
menting policies and procedures de-
scribed herein.

PHS 380.202 Definitions.
(a) Animal. Any live, vertebrate ani-

mal used or intended for use in re-
search, research training, experimen-
tation or biological testing or for relat-
ed purposes.

(b) Animal facility. Any building,
room, area, enclosure, or vehicle, in-
cluding satellite facility, used for ani-
mal confinement, transport, mainte-
nance, breeding or experiments of sur-

gical manipulation. A satellite facility
is any containment outside of a core
facility or centrally designated or
managed area in which animals are
housed for more than 24 hours.

(c) Animal Welfare Act. Pub. L. 89–544,
1966, as amended (Pub. L. 91–579 and
Pub. L. 94–279) 7 U.S.C. 2131 et seq. Im-
plementing regulations are published
in the Code of Federal Regulations
(CFR), Title 9, Subchapter A, Parts 1, 2,
3, and 4, and are administered by the
U.S. Department of Agriculture.

(d) Animal Welfare Assurance or Assur-
ance. The documentation from an
awardee or a prospective awardee insti-
tution assuring institutional compli-
ance with this policy.

(e) Guide. Guide for the Care and Use
of Laboratory Animals, NIH Pub. No. 85–
23, 1985 edition or succeeding revised
editions.

(f) Institution. Any public or private
organization, business, or agency (in-
cluding components of Federal, State
and local governments).

(g) Institutional official. An individual
who has the authority to sign the insti-
tution’s Assurance, making a commit-
ment on behalf of the institution that
the requirement of this subpart will be
met.

(h) Public Health Service. The Public
Health Service includes the Office of
the Assistant Secretary for Health; the
Alcohol, Drug Abuse, and Mental
Health Administration; the Centers for
Disease Control; the Food and Drug
Administration; the Health Resources
and Services Administration; and the
National Institutes of Health.

(i) Quorum. A majority of the mem-
bers of the Institutional Animal Care
and Use Committee.

PHS 380.203 Policy.
It is the policy of PHS to require in-

stitutions to establish and maintain
proper measures to ensure the appro-
priate care and use of all animals in-
volved in research, research training
and biological testing (hereinafter re-
ferred to as activities) supported by
PHS. PHS endorses the ‘‘U.S. Govern-
ment Principles for the Utilization and
Care of Vertebrate Animals Used in
Testing, Research and Training’’ devel-
oped by the Interagency Research Ani-
mal Committee (IRAC). This policy is
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1 The name Institutional Animal Care and
Use Committee (IACUC) as used in this pol-
icy is intended as a generic term for a com-
mittee whose function is to ensure that the

intended to implement and supplement
those Principles.

PHS 380.204 Applicability.
(a) This policy is applicable to all

PHS-supported activities involving
animals, whether the activities are per-
formed at an awardee institution, or
any other institution, in the United
States, the Commonwealth of Puerto
Rico, or any territory or possession of
the United States. Institutions in for-
eign countries receiving PHS support
for activities involving animals shall
comply with this policy, or provide evi-
dence to PHS that acceptable stand-
ards for the humane care and use of the
animals in PHS-supported activities
will be met.

(b) No PHS support for an activity
involving animals will be provided to
an individual unless that individual is
affiliated with or sponsored by an insti-
tution which can and does assume re-
sponsibility for compliance with this
policy for PHS-supported activities, or
unless the individual makes other ar-
rangements with PHS.

(c) This policy does not supercede or
preempt applicable State or local laws
or regulations which impose more
stringent standards for the care and
use of laboratory animals. All institu-
tions are required to comply, as appli-
cable, with the Animal Welfare Act,
and other Federal statutes and regula-
tions relating to animals.

PHS 380.205 Contractor implementa-
tion.

(a) Animal Welfare Assurance. No ac-
tivity involving animals will be sup-
ported by PHS until the institution
conducting the activity has provided a
written Assurance acceptable to PHS,
setting forth compliance with the pol-
icy in this subpart for PHS-supported
activities. Assurances shall be submit-
ted to OPRR, Office of the Director,
National Institutes of Health, 9000
Rockville Pike, Building 31, Room
4B09, Bethesda, Maryland 20892. The
Assurance shall be typed on the insti-
tution’s letterhead and signed by an in-
stitutional official. OPRR will provide
the applicant institution with nec-
essary instructions and an example of
an acceptable Assurance. All Assur-
ances submitted to PHS in accordance

with the policy will be evaluated by
OPRR to determine the adequacy of
the institution’s proposed program for
the care and use of animals in PHS-
supported activities. On the basis of
this evaluation, OPRR may approve or
disapprove the Assurance, or negotiate
an acceptable Assurance with the insti-
tution. Approval of an Assurance will
be for a specified period of time (no
longer than five years) after which
time the institution must submit a
new Assurance to OPRR. OPRR may
limit the period during which any par-
ticular approved Assurance shall re-
main effective or otherwise condition,
restrict, or withdraw approval. With-
out an applicable PHS approved Assur-
ance, no PHS-supported activity in-
volving animals at the institution will
be permitted to continue.

(1) Institutional program for animal
care and use. The Assurance shall fully
describe the institution’s program for
the care and use of animals in PHS-
supported activities. PHS requires in-
stitutions to use the Guide for the Care
and Use of Laboratory Animals (Guide) as
a basis for developing and implement-
ing an institutional program for activi-
ties involving animals. The program
description must include the following:

(i) A list of every branch and major
component of the institution, as well
as a list of every branch and major
component of any institution which is
to be included under the Assurance;

(ii) The lines of authority and respon-
sibility for administering the program
and ensuring compliance with this pol-
icy;

(iii) The qualifications, authority and
responsibility of the veterinarian(s)
who will participate in the program;

(iv) The membership list of the Insti-
tutional Animal Care and Use Commit-
tee(s) (IACUC) 1 established in accord-
ance with the requirements set forth in
this subpart;
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care and use of animals in PHS-supported ac-
tivities is appropriate and humane in accord-
ance with this policy. However, each institu-
tion may identify the committee by what-
ever name it chooses. Membership and re-
sponsibilities of the IACUC are set forth in
PHS 380.205(d).

2 As of the issuance date of this policy the
only accrediting body recognized by PHS is
the American Association for Accredidation
of Laboratory Animal Care (AAALAC).

3 The IACUC may, at its discretion, deter-
mine the best means of conducting an eval-
uation of the institution’s programs and fa-
cilities. The IACUC may invite ad hoc con-
sultants to conduct or assist in conducting
the evaluation. However, the IACUC remains
responsible for the evaluation and report.

4 If some of the institution’s facilities are
accredited by AAALAC or other accrediting
body recognized by PHS, the report should
identify those facilities and need not contain
any further information about evaulation of
those facilities.

(v) The procedures which the IACUC
will follow to fulfill the requirements
set forth in this subpart;

(vi) The health program for personnel
who work in laboratory animal facili-
ties or have frequent contact with ani-
mals;

(vii) The gross square footage of each
animal facility (including satellite fa-
cilities), the species housed therein and
the average daily inventory, by species,
of animals in each facility; and

(viii) Any other pertinent informa-
tion requested by OPRR.

(2) Institutional status. Each institu-
tion must assure that its program and
facilities are in one of the following
categories:

(i) Category 1—Accredited by the
American Association for the Accredi-
tation of Laboratory Animal Care
(AAALAC). All of the institution’s pro-
grams and facilities (including satellite
facilities) for activities involving ani-
mals have been evaluated and accred-
ited by AAALAC, or another accredit-
ing body recognized by PHS.2

(ii) Category 2—Evaluated by the In-
stitution. All of the institution’s pro-
grams and facilities (including satellite
facilities) for activities involving ani-
mals have been evaluated by the
IACUC and will be reevaluated by the
IACUC at least once each year. The
IACUC shall use the Guide as a basis
for evaluating the institution’s pro-
gram and facilities.
A report of the IACUC evaluation shall
be submitted to the institutional offi-
cial and updated on an annual basis.3
The initial report shall be submitted to
OPRR with the Assurance. Annual re-

ports of the IACUC evaluation shall be
maintained by the institution and
made available to OPRR upon request.
The report must contain a description
of the nature and extent of the institu-
tion’s adherence to the Guide and this
policy.4 The report must identify spe-
cifically any departures from provi-
sions of the Guide and this policy, and
state the reasons for each departure. If
program or facility deficiencies are
noted, the report must contain a rea-
sonable and specific plan and schedule
for correcting each deficiency. The re-
port must distinguish significant defi-
ciencies from minor deficiencies. A sig-
nificant deficiency is one which, in the
judgment of the IACUC and the institu-
tional official, is or may be a threat to
the health or safety of the animals.
Failure of the IACUC to conduct an an-
nual evaluation and submit the re-
quired report to the institutional offi-
cial may result in PHS withdrawal of
its approval of the Assurance.

(3) Institutional Animal Care and Use
Committee (IACUC). (i) Each institution
shall appoint an Institutional Animal
Care and Use Committee (IACUC),
qualified through experience and exper-
tise of its members, to oversee the in-
stitution’s animal program, facilities
and procedures.

(ii) The Assurance must include the
names, position titles and credentials
of the IACUC chairperson and the
members. The committee shall consist
of not less than five members, and
shall include at least:

(A) One Doctor of Veterinary Medi-
cine, with training or experience in
laboratory animal science and medi-
cine, who has direct or delegated pro-
gram responsibility for activities in-
volving animals at the institution;

(B) One practicing scientist experi-
enced in research involving animals;

(C) One member whose primary con-
cerns are in a nonscientific area (for
example, ethicist, lawyer, member of
the clergy); and

(D) One individual who is not affili-
ated with the institution in any way
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5 Journal of the American Veterinary Asso-
ciation (JAVMA), 1978, Vol. 143, No. 1, pp. 59–
72, or succeeding revised editions.

other than as a member of the IACUC,
and is not a member of the immediate
family of a person who is affiliated
with the institution.

(iii) An individual who meets the re-
quirements of more than one of the
categories detailed in PHS
380.205(d)(2)(i)-(iv) above, may fulfill
more than one requirement. However,
no committee may consist of less than
five members.

(b) Functions of the Institutional Ani-
mal Care and Use Committee. As an
agent of the institution, the IACUC
shall, will respect to PHS-supported ac-
tivities:

(1) Review at least annually the in-
stitution’s program for humane care
and use of animals;

(2) Inspect at least annually all of the
institution’s animal facilities, includ-
ing satellite facilities;

(3) Review concerns involving the
care and use of animals at the institu-
tion;

(4) Make recommendations to the in-
stitutional official regarding any as-
pect of the institution’s animal pro-
gram, facilities or personnel training;

(5) Review and approve, require modi-
fications in (to secure approval), or
withhold approval of those sections of
PHS applications or proposals related
to the care and use of animals, as spec-
ified in PHS 380.205(f) of this subpart;

(6) Review and approve, require modi-
fications in (to secure approval), or
withhold approval of proposed signifi-
cant changes regarding the use of ani-
mals in ongoing activities; and

(7) Be authorized to suspend an activ-
ity involving animals in accord with
specifications set forth in this subpart.

(c) Review of applications and propos-
als. In order to approve applications
and proposals or proposed changes in
ongoing activities, the IACUC shall
conduct a review of those sections re-
lated to the care and use of animals
and determine that the proposed ac-
tivities are in accordance with this pol-
icy. In making this determination, the
IACUC shall confirm that the activity
will be conducted in accordance with
the Animal Welfare Act insofar as it
applies to the activity, and that the ac-
tivity is consistent with the Guide, un-
less the IACUC determines that accept-
able justification for a departure is

presented. Furthermore, the IACUC
shall determine that the activity con-
forms with the institution’s Assurance
and meets the following requirements:

(1) Procedures with animals will
avoid or minimize discomfort, distress
and pain to the animals, consistent
with sound research design.

(2) Procedures that may cause more
than momentary or slight pain or dis-
tress to the animals will be performed
with appropriate sedation, analgesia,
or anesthesia, unless the procedure is
justified for scientific reasons in writ-
ing by the investigator.

(3) Animals that would otherwise ex-
perience severe or chronic pain or dis-
tress that cannot be relieved will be
painlessly sacrificed at the end of the
procedure or, if appropriate, during the
procedure.

(4) The living conditions of animals
will be appropriate for their species
and contribute to their health and
comfort. The housing, feeding and non-
medical care of the animals will be di-
rected by a veterinarian or a scientist
trained and experienced in the proper
care, handling and use of the species
being maintained or studied.

(5) Medical care for animals will be
available and provided as necessary by
a qualified veterinarian.

(6) Personnel conducting procedures
on the species being maintained or
studies will be appropriately qualified
and trained in those procedures.

(7) Methods of euthanasia used will
be consistent with the recommenda-
tions of the American Veterinary Medi-
cal Association (AVMA) Panel of Eu-
thanasia 5, unless a deviation is justi-
fied for scientific reasons in writing by
the investigator.

PHS 380.206 Public Health Service im-
plementation.

(a) Responsibility of the Office for Pro-
tection from Research Risks (OPRR).
OPRR is responsible for the general ad-
ministration and coordination of this
policy and will:

(1) Request and negotiate, approve or
disapprove, and, as necessary, with-
draw approval of Assurances;
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(2) Distribute to executive secretar-
ies of initial review and technical eval-
uation groups, and to PHS contracting
offices, lists of institutions that have
an approved Assurance;

(3) Advise contracting offices and
awardee institutions concerning the
implementation of this policy;

(4) Evaluate allegations of non-
compliance with this subpart;

(5) Have the authority to review and
approve or disapprove waivers of this
subpart (see paragraph (d) of this sec-
tion); and

(6) With other PHS officials, conduct
site visits to selected institutions.

(b) Responsibilities of PHS contracting
offices. PHS contracting offices shall
not make an award for an activity in-
volving animals unless the institution
submitting the application or proposal
is on the list of institutions that have
an approved Assurance of file with
OPRR, and the institutional official
has provided verification of approval
by the IACUC of those sections of the
application or proposal related to the
care and use of animals. If an institu-
tion is not listed, the contracting office
shall ask OPRR to negotiate an Assur-
ance with the institution before an
award is made. No award shall be made
until the Assurance has been submitted
by the institution, approved by OPRR,
and the institution has provided ver-
ification of approval by the IACUC of
those sections of the application or
proposal related to the care and use of
animals in PHS-supported activities.

(c) Conduct of special reviews/site visits.
Each awardee institution is subject to
review at any time by PHS staff and
advisors, which may include a site
visit, to assess the adequacy of the in-
stitution’s compliance with this policy.

(d) Waiver. Institutions may request
a waiver of a provision of this policy by
submitting a request to OPRR. No
waiver will be granted unless sufficient
justification is provided, and the waiv-
er is approved in writing by OPRR.

Subpart PHS 380.3—Acquisition of
Drugs and Medical Supplies

PHS 380.301 Scope of subpart.

This subpart provides policies and
procedures pertaining to the acquisi-

tion of drug products and medical sup-
plies by PHS or PHS’s contractors.

PHS 380.302 Acquisition of drugs.

PHS 380.302–1 Policy.

(a) Drugs shall be acquired at the
lowest possible price consistent with
acceptable standards of identity,
strength, quality, purity, safety and ef-
fectiveness, and with due regard for the
welfare of the patient and the profes-
sional judgment of the prescriber.

(b) Contracting activities shall en-
sure that drugs are acquired by generic
name on a competitive basis whenever
it is possible to obtain therapeutically
effective drugs of established quality.
However, the professional judgment of
the prescriber to request drugs by
brand name or house designation must
be recognized when the best interest of
the patient requires it. Similarly, sci-
entific investigators have the preroga-
tive to request drugs having end-prod-
uct characteristics considered nec-
essary for the conduct of research or
investigations.

(c) Prior to taking any acquisition
action, the contracting officer shall en-
sure that the requested drug products
are not available from mandatory
sources such as Federal Supply Sched-
ules. Part 103–26 of the HHS Material
Management Manual describes sources
of supply for drugs.

PHS 380.302–2 Solicitation and con-
tract requirements.

The contracting officer should con-
sider including statements similar to
the following in solicitations and re-
sultant contracts pertaining to drug
products:

(a) The offeror (contractor) guaran-
tees that all requirements established
by the Food and Drug Administration,
HHS, have been met. These require-
ments include: plant sanitation, manu-
facturing, packaging, labeling, identi-
fication, strength, quality, purity, safe-
ty, and effectiveness.

NOTE: The contracting officer may want to
cite the applicable reference(s) pertaining to
the FDA requirements.
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(b) The offeror (contractor), by sign-
ing this document, guarantees/war-
rants that any applicable shelf-life re-
quirements have been met and the fur-
nished drugs are free from defects.

(c) The Government reserves the
right to inspect the manufacturer’s
plant and premises during normal oper-
ating hours.

NOTE: FDA will normally conduct the in-
spection when requested, but may request to
be reimbursed for the services.

(d) The offeror (contractor) agrees to
submit either a comprehensive, cer-
tified analysis on each lot of drugs at
the time of delivery of the drugs, or a
comprehensive list of specifications
met by the drugs along with a certifi-
cate of analysis, or other suitable docu-
mentation, verifying that the drugs
meet the appropriate standards.

(e) The offeror (contractor) claims it
is not currently listed as a disqualified
bidder or offeror for drugs by any Fed-
eral agency or department.

(f) The offeror must set forth full, ac-
curate, and complete information as
required by this solicitation (including
attachments). The penalty for making
false statements in offers is prescribed
in 18 U.S.C. 1001.

(g) If the offeror (prime contractor)
plans to use (or uses) a subcontractor
or secondary manufacturer for the fur-
nishing of any or all the drug products
under the resultant contract, the name
and address of the subcontractor or
secondary manufacturer is to be fur-
nished the contracting officer, along
with the drug lots affected. The prime
contractor shall ensure that the sub-
contractor or secondary manufacturer
complies with the above stated require-
ments.

PHS 380.303 Acquisition of controlled
drugs.

(a) Controlled drugs include narcotics
and dangerous drugs identified by the
Drug Enforcement Administration
(DEA), Department of Justice, in the
regulations implementing the Com-
prehensive Drug Abuse Prevention and
Control Act of 1970 (Title 21 CFR Chap-
ter II).

(b) The DEA issues a Controlled Sub-
stances Inventory List which provides
general information pertaining to the
ordering of controlled drug products

and the use of specific order forms. The
local DEA regional office should be
contacted to receive the list and in-
structions regarding registering and
ordering forms, as well as other mat-
ters concerning the handling and proc-
essing of controlled drugs. Sections
103–27.6204(a)(2) and 103–27.6302(b) of the
HHS Material Management Manual
provide information on issuing, ship-
ping, and safeguarding controlled
drugs.

(c) Contracting officers shall ensure
that requests for contracts or purchase
requests are supported by the required
DEA form prior to initiation of any ac-
tion.

PHS 380.304 Effectiveness of drug
products.

PHS 380.304–1 General.
(a) The National Academy of

Sciences National Research Council
(NAS-NRC) has established effective-
ness classifications for the indication
of drug products, based upon the fol-
lowing criteria:

(1) Factual information that is freely
available in scientific literature;

(2) Factual information that is avail-
able from the Food and Drug Adminis-
tration, the manufacturer, or other
sources; and

(3) Experience and informed judg-
ment of the members of NAS-NRC pan-
els.

(b) The indications mentioned in the
following categories refer to ‘‘the ef-
fect the drug purports or is represented
to have under the conditions of use pre-
scribed, recommended, or suggested in
the proposed labeling.’’ That is, the in-
dications are the claims noted in the
labeling of a given drug product.

(1) Category A—Effective. For the pre-
sented indication, the drug is effective
on the basis of the criteria cited in
PHS 380.304–1(a) above.

(2) Category B—Probably Effective. For
the indication presented, effectiveness
of the drug is probable on the basis of
the criteria cited in PHS 380.304–1(a)
but additional evidence is required be-
fore it can be assigned to Category A.

(3) Category C—Possibly Effective. In
relation to the indication in question,
there is little evidence of effectiveness
under any of the criteria cited in PHS
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380.304–1(a). The possibility that addi-
tional supporting evidence might be
developed should not be ruled out, how-
ever.

(4) Category D—Ineffective. In relation
to the indication in question, there is
no acceptable evidence under any of
the criteria cited in PHS 380.304–1(a) to
support a claim of effectiveness.

PHS 380.304–2 Policy.

(a) It is PHS policy to not acquire
drug products classified ‘‘ineffective’’
or ‘‘possibly effective’’ for use in its di-
rect care programs. However, there are
two exceptions to this policy:

(1) Drug products categorized as ‘‘in-
effective’’ and ‘‘possibly effective’’ may
be acquired for use in the pursuit of ap-
proved clinical research products.

(2) Drug products categorized as
‘‘possibly effective’’ may be acquired
when no alternate means of therapy
with drug products in the ‘‘probably ef-
fective’’ or ‘‘effective’’ categories are
available.

(b) This policy applies to similar drug
products marketed by the same or
other firms.

PHS 380.304–3 Procedures.

(a) The contracting officer, prior to
initiating action on a purchase request
or request for contract for drug prod-
ucts, shall ensure that the items are
screened against current lists of prod-
ucts identified by the Pharmacy Liai-
son Officer, Public Health Service, to
determine whether acquisition of the
items is prohibited, and that the indi-
vidual actually performing the screen-
ing has annotated and initialed the re-
quest.

(b) When the request is received for a
drug product which is allowable under
the exceptions stated in PHS 380.304–2,
the contracting officer shall ensure
that the appropriate justification is
provided, that it is signed by the re-
sponsible program official, and that it
is included in the contract or purchase
request file.

(c) When the request for a restricted
drug product cannot be resolved by the
substitution of another item, the con-
tracting officer shall consider the re-
quest as a deviation and process it in
accordance with Subpart 301.4.

PHS 380.304–4 Distribution of infor-
mation.

(a) The Pharmacy Liaison Officer,
Public Health Service, has responsibil-
ity for distributing information on the
effectiveness of drug products to the
principal official responsible for acqui-
sition. The principal official respon-
sible for acquisition will be advised by
telephone of drug products classified as
‘‘ineffective’’ or ‘‘possibly effective’’
prior to publication in the FEDERAL
REGISTER, and will be provided a
monthly list of these drug products fol-
lowing publication in the FEDERAL
REGISTER.

(b) The principal official responsible
for acquisition shall establish proce-
dures for the distribution of informa-
tion on the effectiveness of drug prod-
ucts and implement other controls nec-
essary to assure compliance with the
policy set forth in PHS 380.304–2.

PHS 380.305 Maximum allowable cost
for drugs.

PHS 380.305–1 General.
(a) The regulation entitled ‘‘Limita-

tion on Payment or Reimbursement for
Drugs,’’ also known as the Maximum
Allowable Cost or MAC regulation, is
set forth in Part 19 to Subtitle A of
Title 45 of the Code of Federal Regula-
tions.

(b) The MAC regulation established
departmental policies and procedures
for determining allowable drug costs
and, where applicable, dispensing fees
to be used to establish:

(1) Reimbursement to providers and
health maintenance organizations
under the Medicare program;

(2) Reimbursement to States under
State administered health, welfare, and
social service programs; and

(3) Allowable costs under projects for
health services.

PHS 380.305–2 Applicability.
(a) This regulation implements the

MAC regulation by establishing acqui-
sition procedures consistent with the
purpose and intent of the MAC regula-
tion.

(b) This regulation applies to the di-
rect acquistion of drugs by PHS and
the acquisition or supply of drugs by
PHS contractors.
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(c) This regulation does not apply to
the acquisition of drugs for research
programs made by PHS and its con-
tractors.

PHS 380.305–3 Responsibilities.

(a) The program office which initi-
ates the requirement is responsible for
advising the contracting office as to
the applicability of the MAC regula-
tion to the proposed acquisition.

(b) The Pharmacy Liaison Officer,
PHS, is responsible for distributing to
the principal official responsible for ac-
quisition of the MAC determination or
data concerning the acquisition cost of
drugs. The MAC determination should
be furnished within thirty days after
publication as a final rule in the FED-
ERAL REGISTER. Acquisition cost data
should be furnished within thirty days
after the effective date.

(c) The principal official responsible
for acquisition shall establish proce-
dures for disseminating MAC deter-
minations and acquisition cost data
and may initiate other actions nec-
essary to ensure compliance with the
requirements of this regulation.

PHS 380.305–4 Solicitation notifica-
tion.

(a) The contracting officer shall en-
sure that all requests for proposals and
invitations for bids which are subject
to the provisions of the MAC regula-
tion contain a notice worded substan-
tially as follows:

This acquisition is subject to the Maxi-
mum Allowable Cost (MAC) regulation set
forth in Part 19 to Subtitle A of Title 45 of
the Code of Federal Regulations.

(b) The contracting officer shall in-
clude the applicable MAC determina-
tion or acquisition cost data in the
RFP or IFB.

(c) The referenced solicitation notice,
or a notice worded similarly to it, is re-
quired to be included in all applicable
solicitations issued by the contractor
or its subcontractors.

PHS 380.305–5 Contract requirements.

(a) The contracting officer shall in-
clude a clause entitled ‘‘Maximum Al-
lowable Cost for Drugs,’’ reading sub-
stantially as the clause cited in PHS

352.280–3, in all contracts subject to the
provisions of the MAC regulation.

(b) The contracting officer shall in-
corporate in all contracts subject to
the provisions of the MAC regulation
the applicable MAC determination or
acquisition cost data furnished in the
solicitation.

(c) The clause cited in PHS 352.280–3,
or a clause worded substantially as
that cluase, is required to be included
in all applicable contracts awarded by
the contractor or its subcontractors.

PHS 380.306 Acquisition of tax free
and specially denatured alcohol.

(a) All orders for tax free and spe-
cially denatured alcohol shall be placed
with the HRSA Supply Service Center,
Perry Point, MD. Orders shall be
placed in accordance with the ordering
instructions contained in the HRSA
Medical Supply Catalog.

Subpart PHS 380.4—Contracts
Under the Indian Self-Deter-
mination Act

PHS 380.400 Scope of subpart.
This subpart prescribes procedures

for contracting by the Public Health
Service (PHS) under the Indian Self-
Determination Act (25 U.S.C. 450f).

PHS 380.401 Applicability of regula-
tions.

Contracts with tribal organizations
resulting from the submission of Indian
Self-Determination Contract Proposals
as authorized in Public Law 93–638
shall be in accordance with 41 CFR
Chapters 1 and 3, except as otherwise
provided herein. If this subpart con-
flicts with any of the other provisions
of 41 CFR Chapters 1 or 3, the provi-
sions of this subpart govern.

PHS 380.402 Waivers.
(a) The Secretary of Health and

Human Services (HHS) waives Federal
contract clauses that are normally
contained in the General provisions of
a contract to the extent that they are
omitted from the General provisions
prescribed for such contracts in this
subpart.

(b) The Secretary may waive for the
purpose of a specific contract other
provisions of Federal contracting laws
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or regulations as determined not ap-
propriate in view of, or are inconsist-
ent with, the provisions of the Indian
Self-Determination and Education As-
sistance Act (25 U.S.C. 450 et seq.). Re-
quests for such waivers shall be in ac-
cordance with 42 CFR 36.216.

(c) Although it is PHS’s policy to ob-
tain competition whenever possible,
any contract award to a tribal organi-
zation resulting from the submission of
an Indian Self-Determination Contract
Proposal will be effected without com-
petition.

(d) Proposed contracts under section
103 of the Indian Self-Determination
Act are exempted from the synopsis re-
quirements of 41 CFR 1–1.1003. Al-
though subcontracts are subject under
section 7(b) of that act to a preference
to Indian organizations and to Indian-
owned economic enterprises, opportu-
nities to so subcontract may be pub-
licized by contracting officers as pro-
vided for in 41 CFR 1–1.1003–4.

PHS 380.403 Negotiating authority.
Contracts entered into pursuant to

section 103 of the Indian Self-Deter-
mination Act (25 U.S.C. 450g) will cite
as the negotiating authority 41 U.S.C.
252(c)(15) and 25 U.S.C. 450g.

PHS 380.404 Definitions.
The definitions prescribed in 42 CFR

36.204 are applicable to this supbart.

PHS 380.405 Types of contracts.
(a) Cost-reimbursement contracts

will be used for all contracts made pur-
suant to this subpart between PHS and
an Indian tribe or tribal organization.
In addition to other provisions as the
Secretary may from time to time re-
quire, the cost-reimbursement con-
tracts shall contain the terms set out
in PHS 352.280–4(a).

(b) Fixed-price contracts may be used
in only these instances where costs can
be precisely established. In addition to
other provisions as the Secretary may
from time to time require, the fixed-
price contracts shall contain the terms
set out in PHS 352.280–4(b).

(c) Cost sharing contracts may be
used where the tribe contributes to the
cost of a program and may specify a
percentage of cost or fixed amount to
be funded by the Government.

PHS 380.406 Term of contract.
(a) The term of contracts awarded

under the Act shall not exceed one year
except that contracts may be made for
a longer term up to three years subject
to the availability of appropriations
under the following circumstances:

(1) The services provided under the
contract can reasonably be expected to
be continuing in nature and, as a re-
sult, a longer contract term would be
advantageous.

(2) The Indian tribe or tribes to be
served by the contract request that the
term be more than one year. The tribal
organizational will indicate the desired
term of the contract in the Self-Deter-
mination Contract Proposal.

(b) Contract made for a term of more
than one year may be renegotiated an-
nually to reflect factors which include,
but need not be limited to, cost in-
creases beyond the control of the tribal
contractor. Proposed changes in the
services provided under the contract
which reflect changes in program em-
phasis may be considered during the
annual renegotiation if the changes fall
within the general scope of the con-
tract.

PHS 380.407 Exemption from bonds.
A tribal organization is not required

to furnish performance and payment
bonds before carrying out a contract
under this subpart for the construction
of public buildings or works as required
by the Miller Act of August 24, 1935 (49
Stat. 793), as amended. However, the
tribal organization shall require each
of its subcontractors other than tribal
organizations, to furnish both perform-
ance and payment bonds as follows:

(a) A performance bond with a surety
or sureties satisfactory to the approv-
ing official, and in an amount he/she
deems adequate, for the protection of
the United States.

(b) A payment bond with a surety or
sureties satisfactory to the approving
official for the protection of all persons
supplying labor and material in the
prosecution of the work provided for in
the contract. Whenever the total
amount payable by the terms of the
contract is not more than $1,000,000,
the payment bond shall be one-half the
total amount payable by the terms of
the contract. Whenever the total
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amount payable by the terms of the
contract is more than $1,000,000 but not
more than $5,000,000, the payment bond
shall be 40 percent of the total amount
payable by the terms of the contract.
Whenever the total amount payable by
the terms of the contract is more than
$5,000,000, the payment bond shall be
$2,500,000.

PHS 380.408 Acquisition of construc-
tion and architect-engineering serv-
ice contract.

(a) This section sets forth procedures
and requirements peculiar to construc-
tion and architect-engineering service
contracts. The terms and conditions of
these contracts when negotiated with
an Indian tribe or tribal organization
pursuant to the Act shall, to the extent
applicable, be in accordance with the
requirements set forth in 41 CFR Part
1–18 and Subpart 1–4.10. However, if
there is a conflict between 41 CFR Part
1–18 and Subpart 1–4.10, and any provi-
sion of the Act or 42 CFR Part 36, the
Act or 42 CFR Part 36 shall govern. In
addition these contracts shall include
the special provisions identified in PHS
380.410.

(b) Exceptions.
(1) Subpart 1–18.10 of this title is not

applicable.
(2) The contract clauses required by

§ 1–18.703–1 of this title shall be inserted
in construction contracts with an In-
dian tribe or tribal organization which
serves as a governmental instrumental-
ity of an Indian tribe, but shall be
prefaced by the provision contained in
§ 1–18.702–3 of this title.

(3) In all cases, the contracting offi-
cer shall obtain and insert the Wage
Determination Decision issued by the
Secretary of Labor in the contract
prior to award of any contract for con-
struction that falls within the purview
of the Davis-Bacon Act. The Wage De-
termination Decision should be fur-
nished sufficiently in advance of the
contract award date to permit full con-
sideration by the tribal organization
and any prospective subcontractors.

PHS 380.409 Performance of personal
services.

Any contract made under this sub-
part may include provisions for the
performance of personal services which

would otherwise be performed by Fed-
eral employees. Such services include,
but are not limited to, performing the
following functions in connection with
the contract and applicable rules and
regulations:

(a) Determining the eligibility of ap-
plicants for assistance, benefits, or
services.

(b) Determining the extent or
amount of assistance, benefits, or serv-
ices to be provided.

(c) Providing such assistance, bene-
fits, or services.

PHS 380.410 Special provisions of In-
dian Self-Determination contracts.

Contracts entered into pursuant to
Section 103 of the Indian Self-Deter-
mination Act must incorporate special
clauses which are consistent with those
prescribed in Subpart I of Part 36 of 42
CFR on the following subjects:

(a) Fair and equal treatment of In-
dian people.

(b) Use of Indian business concerns.
(c) Indian preference in training and

employment.
(d) Indemnity and insurance.
(e) Reports to the Indian people.
(f) Penalties.
(g) Retrocession.
(h) Assumption and reassumption of

contract programs.

PHS 380.411 General provisions.
General provisions are published in

these regulations (see PHS 352.280–4 for
text of clauses) in order to respond to
the expressed desire of the Indian peo-
ple, to have published in one place, all
of the terms and conditions applicable
to contracts awarded under the Act.
These general provisions incorporate
the special clauses whose titles are
listed in PHS 380.410, above, as well as
applicable standard contract clauses.

Subpart PHS 380.5—Acquisitions
Under the Buy Indian Act

PHS 380.500 Scope of subpart.
This subpart sets forth the policy on

preferential acquisition from Indians
under the negotiation authority of the
Bay Indian Act. Applicability of this
subpart is limited to acquisitions made
by or on behalf of the Indian Health
Service of the Public Health Service.
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PHS 380.501 Policy.
(a) The Indian Health Service will

utilize the negotiation authority of the
Buy Indian Act to give preference to
Indians whenever the use of that au-
thority is authorized and is prac-
ticable. The Buy Indian Act was en-
acted as a proviso to Section 23 of the
Act of June 25, 1910, Chapter 431, Pub.
L. 313, 61st Congress, 36 Stat. 861,and
prescribes the application of the adver-
tising requirements of section 3709 of
the Revised Statutes to the acquisition
of Indian supplies. As set out in 25
U.S.C. 47, the Buy Indian Act provides
as follows:

So far as may be practicable Indian labor
shall be employed, and purchases of the prod-
ucts of Indian industry may be made in open
market in the discretion of the Secretary of
the Interior.

(b) The functions, responsibilities,
authorities, and duties of the Secretary
of the Interior for maintenance and op-
eration of hospital and health facilities
for Indians and for the conservation of
the health of Indians were transferred
to the Secretary of Health, Education,
and Welfare, on July 1, 1955 by Pub. L.
568, 83rd Congress, 42 U.S.C. 2001 et seq.
Accordingly, the Secretary of Health
and Human Services is authorized to
use the Buy Indian Act in the acquisi-
tion of products of Indian industry in
connection with the maintenance and
operation of hospital and health facili-
ties for Indians and for the conserva-
tion of the health of Indians. This au-
thority has been delegated exclusively
to the Indian Health Service and is not
available for use by any other HHS
component (unless that component is
making an acquisition on behalf of the
Indian Health Service).

(c) Use of the Buy Indian Act nego-
tiation authority has been emphasized
in subsequent legislation, particularly
Pub. L. 94–437 and Pub. L. 96–537.

PHS 380.502 Definitions.

PHS 380.502–1 Indian.
Indian means a member of any tribe,

pueblo, band, group, village or commu-
nity that is recognized by the Sec-
retary of the Interior as being Indian
or any individual or group of individ-
uals that is recognized by the Sec-

retary of the Interior or the Secretary
of Health and Human Services. The
Secretary of Health and Human Serv-
ices in making such determinations
may take into account the determina-
tion of the tribe with which affiliation
is claimed.

PHS 380.502–2 Indian firm.
Indian firm means a sole enterprise,

partnership, corporation, or other type
of business organization owned, con-
trolled, and operated by one or more
Indians (including, for the purpose of
sections 301 and 302 of Pub. L. 94–437,
former or currently federally recog-
nized Indian tribes in the State of New
York) or by an Indian firm; or a non-
profit firm organized for the benefit of
Indians and controlled by Indians (see
PHS 380.503(a)).

PHS 380.502–3 Product of Indian in-
dustry.

Product of Indian industry means
anything produced by Indians through
physical labor or by intellectual effort
involving the use and application of
skills by them.

PHS 380.502–4 Buy Indian contract.
Buy Indian contract means any con-

tract involving activities covered by
the Buy Indian Act that is negotiated
under the provisions of 41 U.S.C.
252(c)(15) and 25 U.S.C. 47 between an
Indian firm and a contracting officer
representing the Indian Health Service.

PHS 380.502–5 Buy Indian restricted
advertising.

Buy Indian restricted advertising is a
special method of negotiated acquisi-
tion conducted in the same manner as
a formally advertised acquisition, ex-
cept that competition and award are
restricted to Indian firms (see FAR
19.101). Thus, a Buy Indian acquisition
may be considered an acquisition set-
aside for Indian firms in the manner
that some acquisitions are set-aside for
small business concerns (see FAR
19.101). Set-aside acquisitions are, tech-
nically, negotiated acquisitions but
should be conducted as if they were for-
mally advertised acquisitions in in-
stances where the formal advertising
method would be used if the set-aside
was not in effect.
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PHS 380.503 Requirements.
(a) Indian ownership. The degree of

ownership that is called for by PHS
380.502–2 shall be 100 percent during the
period covered by a Buy Indian con-
tract unless a deviation from that 100
percent requirement is approved on an
individual basis by the cognizant Area
or Program Office Director of the In-
dian Health Service. Such a deviation,
which may be to not less than 51 per-
cent, must be accompanied by an ap-
propriate justification for the devi-
ation.

(b) Joint ventures. An Indian firm may
enter into a joint venture with other
entities for specific projects as long as
the Indian firm is the managing part-
ner. However, the joint venture must
be approved by the contracting officer
prior to the award of a contract under
the Buy Indian Act.

(c) Bonds. In the case of contracts for
the construction, alteration, or repair
of public buildings or pubic works, per-
formance and payment bonds are re-
quired by the Miller Act (40 U.S.C.
270a) and Part 28 of the Federal Acqui-
sition Regulation (48 CFR Ch. 1). In the
case of contracts with Indian tribes or
public nonprofit organizations serving
as governmental instrumentalities of
an Indian tribe, bonds are not required.
However, bonds are required when deal-
ing with private business entities
which are owned by an Indian tribe or
members of an Indian tribe. Bonds may
be required of private business entities
which are joint ventures with, or sub-
contractors of, an Indian tribe or a
public nonprofit organization serving
as a governmental instrumentality of
an Indian tribe. A bid guarantee or bid
bond is required only when a perform-
ance or payment bond is required.

(d) Indian preference in employment,
training and subcontracting. Contracts
awarded under the Buy Indian Act are
subject to the requirements of section
7(b) of the Indian Self-Determination
and Education Assistance Act (Pub. L.
93–638), which requires that preference
be given to Indians in employment,
training, and subcontracting. Subpart
370.2 and the contract clauses in
352.270–2 and 352.270–3 represent the De-
partment’s implementation of section
7(b). The Indian Preference clause set
forth in 352.270–2 shall be included in

all Buy Indian solicitations and result-
ant contracts. The Indian Preference
Program clause set forth in 352.270–3
shall be used as specified in 370.202(b).
All requirements set forth in Subpart
370.2 which are applicable to the in-
stant Buy Indian acquisition shall be
followed by the contracting officer,
e.g., sections 370.204 and 370.205.

(e) Subcontracting. Not more than 50
percent of the work to be performed
under a prime contract awarded pursu-
ant to the Buy Indian Act shall be sub-
contracted to other than Indian firms.
For this purpose, work to be performed
does not include the provision of mate-
rials, supplies, or equipment.

(f) Wage rates. A determination of the
minimum wage rates by the Secretary
of Labor as required by the Davis-
Bacon Act (40 U.S.C. 276a–5) shall be in-
cluded in all contracts awarded under
the Buy Indian Act for over $2,000 for
construction, alteration, or repair, in-
cluding painting and decorating, of
public buildings and public works, ex-
cept contracts with Indian tribes or
public nonprofit organizations serving
as governmental instrumentalities of
an Indian tribe. The wage rate deter-
mination is to be included in contracts
with private business entities even if
they are owned by an Indian tribe or
members of an Indian tribe and in con-
nection with joint ventures with, or
subcontractors of, an Indian tribe or a
public nonprofit organization serving
as a governmental instrumentality of
an Indian tribe.

PHS 380.504 Competition.
(a) Contracts to be awarded under the

Buy Indian Act shall be subject to com-
petition among Indians or Indian con-
cerns to the maximum extent that
competition is determined by the con-
tracting officer to be practicable, pur-
suant to FAR 14.101 and FAR 15.105.
When competition is determined not to
be practicable, a Justification for Non-
competitive Acquisition shall be pre-
pared in accordance with 315.7105 and
subsequently retained in the contract
file.

(b) Notwithstanding the provisions of
Subpart 315.71, a request for approval
of noncompetitive acquisitions to be
negotiated under the Buy Indian Act
may, if $25,000 or less, be approved by

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00222 Fmt 8010 Sfmt 8010 E:\CFR\167191.081 167191



223

Appendix A—Public Health Service PHS 380.505

the chief of the contracting office,or, if
over $25,000, by the cognizant Area or
Program Office Director. Approval
shall be in the form of a Justification
for Noncompetitive Acquisition.

(c) Solicitations must be synopsized
and publicized in the Commerce Busi-
ness Daily (see FAR 5.2 and Subpart
305.2) and copies of the synopses sent to
the tribal office of the Indian tribal
government directly concerned with
the proposed acquisition as well as to
Indian concerns and others having a le-
gitimate interest. The synopsis should
state that the acquisition is restricted
to Indian firms under the Buy Indian
Act.

PHS 380.505 Responsibility determina-
tions.

(a) A contract may be awarded under
the Buy Indian Act only if it is first de-
termined that the project or function
to be contracted for is likely to be sat-
isfactorily performed under such a con-
tract and that the project or function
is likely to be properly completed or
maintained under that contract.

(b) The determination called for by
paragraph (a), to be made prior to the
award of a contract, will be made in
writing by the contracting officer re-
flecting an analysis of the standards
set forth in FAR 9.104–1, 309.104–1 of
this Chapter and PHS 380.502–2.
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SUBCHAPTER A—GENERAL

PART 401—AGRICULTURE
ACQUISITION REGULATION SYSTEM

Sec.
401.000 Scope of Part.

Subpart 401.1—Purpose, Authority,
Issuance

401.101 Purpose.
401.102 Authority.
401.103 Applicability.
401.103–70 Exclusions.
401.104 Issuance.
401.104–1 Publication and Code arrange-

ment.
401.104–2 Arrangement of regulations.
401.104–3 Copies.
401.105–70 OMB approval under the Paper-

work Reduction Act.

Subpart 401.2—Administration

401.201 Maintenance of the FAR.
401.201–1 The two councils.

Subpart 401.3—Agency Acquisition
Regulations

401.301 Policy.
401.303 Codification and public participa-

tion.
401.304 Agency control and compliance pro-

cedures.
401.370 Departmental directives.

Subpart 401.4—Deviations From the FAR
and AGAR

401.402 Policy.
401.403 Individual deviations.
401.404 Class deviations.

Subpart 401.6—Contracting Authority and
Responsibilities

401.601 General.
401.603 Selection, appointment, and termi-

nation of appointment.
401.603–1 General.
401.670 Legal review and assistance.
401.671 Ratification of unauthorized con-

tract awards.
401.671–1 Definitions.
401.671–2 Authority.
401.671–3 Limitations on exercise of author-

ity.
401.671–4 Procedures.
401.671–5 Nonratifiable commitments.

Subpart 401.70—Procurement
Management Reviews

401.7001 General.
401.7002 Purpose.
401.7003 Scheduling.
401.7004 Frequency.
401.7005 Guidelines.
401.7006 Reports.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12111, Mar. 28, 1984, unless
otherwise noted.

401.000 Scope of part.

This part presents introductory in-
formation about the Department of Ag-
riculture’s Acquisition Regulation,
subsequently referred to as the AGAR.
The AGAR is an integral part of the
Federal Acquisition Regulations Sys-
tem and implements or supplements
the Federal Acquisition Regulation
(FAR).

Subpart 401.1—Purpose, Authority,
Issuance

401.101 Purpose.

(a) This subpart establishes Chapter
4, the Department of Agriculture Ac-
quisition Regulation (AGAR), within
Title 48 of the Code of Federal Regula-
tions. The AGAR provides for the codi-
fication and publication of uniform
policies and procedures for acquisitions
by contracting activities within the
Department.

(b) The purpose of the AGAR is to
implement the Federal Acquisition
Regulation (FAR), where further im-
plementation is needed, and to supple-
ment the FAR when coverage is needed
for subject matter not covered in the
FAR. The AGAR is not by itself a com-
plete document, as it must be used in
conjunction with the FAR.

401.102 Authority.

The AGAR and amendments thereto
are issued under 5 U.S.C. 301 and 40
U.S.C. 486(c). Pursuant to 7 CFR 2.76
the Director, Office of Operations, has
the delegated authority to promulgate
Departmental acquisition regulations.
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401.103 Applicability.
The FAR and AGAR apply to all De-

partment of Agriculture (USDA) acqui-
sitions of supplies and services (includ-
ing construction) which obligate appro-
priated funds, unless otherwise speci-
fied in this regulation or excepted by
law. For acquisitions using nonappro-
priated funds, these regulations shall
be used as guides to the maximum ex-
tent feasible and consistent with effi-
cient program operations.

401.103–70 Exclusions.
Certain USDA policies and proce-

dures which come within the scope of
this chapter may be excluded from the
AGAR under appropriately justified
circumstances, such as:

(a) Subject matter which bears a se-
curity classification (See FAR 4.402).

(b) Subject matter which is effective
for a period less than 6 months.

(c) Subject matter which is insti-
tuted on an experimental basis for a
reasonable period.

401.104 Issuance.

401.104–1 Publication and code ar-
rangement.

(a) The AGAR is issued in the Code of
Federal Regulations as Chapter 4 of
Title 48, Federal Acquisition Regula-
tions System, to implement and sup-
plement Chapter 1 which constitutes
the FAR. Parts 400 through 499 have
been assigned to USDA by the Office of
the Federal Register.

(b) The AGAR and its subsequent
changes are published in: (1) Daily is-
sues of the FEDERAL REGISTER, (2) cu-
mulative form in the Code of the Fed-
eral Regulations, and (3) looseleaf form
for distribution within the Depart-
ment.

401.104–2 Arrangement of regulations.
(a) General. The AGAR is divided into

the same subchapters, parts, subparts,
sections, and subsections as the FAR.
However, when the FAR coverage is
adequate by itself, there will be no
AGAR counterpart. AGAR coverage
parallels the FAR in format, arrange-
ment, and numbering system.

(b) Numbering. The AGAR numbering
system conforms to the FAR. The first
digit, ‘‘4’’, represents the chapter num-

ber assigned to USDA, followed by a 2-
digit part number, and then a decimal
point. Numbers after the decimal point
represent respectively the subpart, sec-
tion (two digits) and subsection sepa-
rated from the former by a dash. For
example, the AGAR implementation of
FAR 1.104 is shown as 401.104, and of
FAR 15.804–3 as 415.804–3. Subdivisions
at the section and subsection level are
indicated by parenthetical alpha-
numerics in accordance with the FAR
scheme. However, subdivisions below
the section and subsection levels may
not always correlate directly to FAR
designated paragraphs and subpara-
graphs.

[49 FR 12111, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

401.104–3 Copies.

Copies of the AGAR published in the
FEDERAL REGISTER or Code of Federal
Regulations may be purchased from
the Superintendent of Documents, Gov-
ernment Printing Office, Washington,
DC 20402. Requests should reference
Chapter 4 of Title 48 CFR.

401.105–70 OMB approval under the
Paperwork Reduction Act.

The OMB control number 0505–0005
applies to USDA solicitations and spec-
ified information collections within
the AGAR.

[50 FR 14197, Apr. 10, 1985]

Subpart 401.2—Administration

401.201 Maintenance of the FAR.

401.201–1 The two councils.

(a) The Department is represented on
the Civilian Agency Acquisition Coun-
cil by a Policy Team member of the
Procurement Division, Office of Oper-
ations.

(b) The Procurement Division will
coordinate proposed FAR revisions
with interested contracting activities
and serve as the point of contact for in-
terpreting regulations or receiving
FAR revisions advocated by contract-
ing activities.
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Subpart 401.3—Agency
Acquisition Regulations

401.301 Policy.
(a) The Director, Office of Oper-

ations, subject to the authorities in
401.102 and FAR 1.301(c)(3), shall issue
and publish in the FEDERAL REGISTER,
as may be required, Departmental reg-
ulations to implement and supplement
the FAR, that together with the FAR,
constitute Department-wide policies,
procedures, solicitation provisions, and
contract clauses governing the con-
tracting process or otherwise control-
ling the relationship between the De-
partment (including any of its con-
tracting activities) and contractors or
prospective contractors.

(b) Each designated Head of a Con-
tracting Activity (HCA) is authorized
to issue or authorize the issuance of, at
any organizational level, internal guid-
ance which does not have a significant
effect on contractors or prospective
contractors. ‘‘Significant effect’’ is de-
fined generally as something which has
an effect beyond the internal operating
procedures of the activity, or has a
cost or administrative impact on
offerors or contractors. Internal guid-
ance issued by contracting activities
will not be published in the FEDERAL
REGISTER. HCAs shall ensure that the
guidance, procedures, or instructions
issued:

(1) Are consistent with the policies
and procedures contained in this regu-
lation;

(2) Follow the format, arrangement,
and numbering system of this regula-
tion to the extent practicable;

(3) Contain no material which dupli-
cates, paraphrases, or is inconsistent
with this regulation; and

(4) Are numbered and identified by
use of alphabetical suffixes to the
chapter number as follows:

4A Agricultural Marketing Service.
4B Agricultural Research Service.
4C Agricultural Stabilization and Con-

servation Service.
4D Farmers Home Administration.
4E Food Safety and Inspection Service.
4F Foreign Agricultural Service.
4G Forest Service.
4H Rural Electrification Administration.
4I Soil Conservation Service.
4J Economics Management Staff.
4K Food and Nutrition Service.

4L Animal and Plant Health Inspection
Service.

4M Federal Crop Insurance Corporation.
4N Office of Operations, Procurement Di-

vision (Procurement Operations).
4O [Reserved].
4P Office of International Cooperation

and Development.
4R Office of the Inspector General.
4S Extension Service.

[49 FR 12111, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

401.303 Codification and public par-
ticipation.

(a) The AGAR is codified as Chapter
4 Title 48 of the Code of Federal Regu-
lations.

(b) Section 553(a)(2) of the Adminis-
trative Procedures Act, 5 U.S.C. 553,
provides an exception from the stand-
ard public rulemaking procedures to
the extent that the rule involves a
matter related to agency management
or personnel or to public property,
loans, grants, benefits or contracts.
OFPP Policy Letter 83–2 requires rule-
making for substantive acquisition
rules but allows discretion in the mat-
ter for other than significant issues
meeting the stated criteria. Accord-
ingly, AGAR has been promulgated and
may be revised from time to time in
accordance with the rulemaking proce-
dures of the Administrative Procedures
Act and OFPP Policy Letter 83–2. This
procedure for significant subject mat-
ter generally involves issuing a notice
of proposed rulemaking inviting public
comment, review and analysis of com-
ments received, and publication of a
final rule. The final rule includes a dis-
cussion of the public comments re-
ceived and describes any changes made
as a result of the comments.

401.304 Agency control and compli-
ance procedures.

(a) The AGAR System is under the
direct oversight and control of the Di-
rector, Office of Operations, who is re-
sponsible for review and issuance of all
Department-wide acquisition regula-
tions published in the FEDERAL REG-
ISTER to assure compliance with FAR
Part 1.

(b) The Director, Office of Oper-
ations, is also responsible for review
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and issuance of unpublished, Depart-
ment-wide internal guidance under the
AGAR System.

(c) HCA’s are responsible for estab-
lishment and implementation of formal
procedures for oversight and control of
all unpublished internal guidance is-
sued to implement FAR or AGAR re-
quirements. These procedures shall be
subject to the review and approval by
the Director, Office of Operations, and
shall include:

(1) Provisions for centralized issu-
ance of all guidance and instructions
using a directives system;

(2) Methods for periodic review and
updating of all issuances;

(3) Distribution processes which as-
sure timely receipt by all affected con-
tracting offices; and

(4) Provisions for maintaining com-
pliance with FAR 1.304.

(d) The Director, Office of Oper-
ations, is responsible for evaluating
coverage under the AGAR System to
determine applicability to other agen-
cies and for recommending coverage to
the FAR Secretariat for inclusion in
the FAR.

(e) Recommendations for revision of
existing FAR coverage or new FAR
coverage shall be submitted by the
HCA to the Director, Office of Oper-
ations, for further action.

401.370 Departmental directives.
Subject to the policies of FAR 1.3,

the Department from time to time may
issue internal directives of the follow-
ing types to establish procedures,
standards, guidance, or methods of per-
forming duties, functions, or oper-
ations.

(a) Departmental Regulations (DR).
Permanent directives signed by the Di-
rector, Office of Operations, to issue
policies, authorities, and operating in-
structions.

(b) Departmental Notices (DN). Tem-
porary directives signed by the Direc-
tor, Office of Operations, to commu-
nicate policy or procedure which re-
quire immediate dissemination.

(c) Secretary’s Memoranda. Temporary
directives signed by the Secretary
which establish major policy concern-
ing missions and programs of the De-
partment, direct initial or implement-
ing action on these programs, or redi-

rect or change policy or action in these
areas.

Subpart 401.4—Deviations From
the FAR and AGAR

401.402 Policy.
(a) Requests for authority to deviate

from the provisions of the FAR or the
AGAR shall be submitted in writing as
far in advance as the exigencies of the
situation will permit. Each request for
deviation shall contain the following:

(1) A statement of the deviation de-
sired, including identification of the
specific paragraph number(s) of the
FAR or AGAR;

(2) The reason why the deviation is
considered necessary or would be in the
best interest of the Government;

(3) If applicable, the name of the con-
tractor and identification of the con-
tract affected;

(4) A statement as to whether the de-
viation has been requested previously
and, if so, circumstances of the pre-
vious request;

(5) A description of the intended ef-
fect of the deviation;

(6) A statement of the period of time
for which the deviation is needed; and

(7) Any pertinent background infor-
mation which will contribute to a full
understanding of the desired deviation.

401.403 Individual deviations.
In individual cases, deviations from

either the FAR or the AGAR will be
authorized only when essential to ef-
fect a necessary acquisition or where
special circumstances make such devi-
ations clearly in the best interest of
the Government. Except for cost prin-
ciples, HCA’s may approve individual
deviations from the AGAR, after co-
ordinating with the General Counsel
and the Director, Office of Operations.
No deviations from the FAR or AGAR
may be authorized at the contracting
office level. A copy of each deviation
and its supporting documentation shall
be provided to the Director, Office of
Operations. Deviations involving cost
principles contained in FAR Part 31
and Part 431, or any FAR deviation,
shall not be made unless such action is
authorized by the Director, Office of
Operations, after consultation with the
Office of General Counsel and any
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other appropriate office, on the basis of
a written justification stating clearly
the special circumstances involved.

401.404 Class deviations.

Where deviations from the FAR or
AGAR are considered necessary for
classes of contracts, requests for au-
thority to deviate shall be submitted in
writing to the Director, Office of Oper-
ations, who will, after obtaining appro-
priate concurrences from other offi-
cials (e.g., General Counsel, and such
other parties of interest), consider the
submission, and in the case of FAR de-
viations, consider the submission joint-
ly with the Chairperson of the Civilian
Agency Acquisition Council. Where cir-
cumstances preclude obtaining prior
concurrence of the Chairperson of the
Civilian Agency Acquisition Council,
the Procurement Executive may au-
thorize the deviation and subsequently
inform the Chairperson of the Civilian
Agency Acquisition Council of the de-
viation including the circumstances
under which it was required.

Subpart 401.6—Contracting
Authority and Responsibilities

401.601 General.

(a) The authority and responsibility
vested in the Secretary to manage the
Department’s acquisition function is
delegated through the Assistant Sec-
retary for Administration to the Direc-
tor, Office of Operations, who is the
USDA Procurement Executive, pursu-
ant to 7 CFR 2.76(a) (1) and (10). This
broad authority includes, but is not
limited to, the following responsibil-
ities:

(1) Prescribing and publishing De-
partmental acquisition policies, regu-
lations, and procedures.

(2) Taking any necessary actions con-
sistent with policies, regulations, and
procedures with respect to purchases,
contracts, leases, and other trans-
actions.

(3) Designating contracting officers.
(4) Establishing clear lines of con-

tracting authority.
(5) Evaluating and monitoring the

performance of the Department’s ac-
quisition system.

(6) Managing and enhancing career
development of the contracting work
force.

(7) Participating in the development
of Government-wide acquisition poli-
cies, regulations, and standards and de-
termining specific areas where Govern-
ment-wide performance standards
should be established and applied.

(8) Determining areas of Department-
unique standards and developing
unique Department-wide standards.

(9) Certifying to the Secretary that
the acquisition system meets approved
standards.

(b) The Director, Office of Oper-
ations, may delegate contracting au-
thority to the Heads of Contracting Ac-
tivities (HCA’s) and the responsibility
to manage their acquisition function.
Delegations of authority for automatic
data processing (ADP) equipment, serv-
ices and related supplies are limited in
accordance with Part 439.

[49 FR 12111, Mar. 28, 1984, as amended at 51
FR 34564, Sept. 29, 1986]

401.603 Selection, appointment, and
termination of appointment.

401.603–1 General.

An HCA may delegate contracting
authority to the extent authorized by
the Procurement Executive in a gen-
eral delegation of acquisition author-
ity, by appointing qualified individuals
as contracting officers, in accordance
with the USDA Contracting Officer
Warrant System, Departmental Regu-
lation 5001–1. Contracts may be entered
into and signed only by the Agency
Head, HCA’s, or other duly appointed
contracting officers acting within the
scope of their authority.

[51 FR 34564, Sept. 29, 1986]

401.670 Legal review and assistance.

Proposed acquisitions may be subject
to legal review by the Office of the
General Counsel in accordance with the
procedures contained in Departmental
Directives (5000 series).

[50 FR 14197, Apr. 10, 1985]

401.671 Ratification of unauthorized
contract awards.

[51 FR 34565, Sept. 29, 1986]
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401.671–1 Definitions.
Ratification, as used in this section,

means the signed, documented action
taken by an authorized official to ap-
prove and sanction a previously unau-
thorized commitment.

Unauthorized commitment, as used in
this section, means an agreement made
by a Government representative who
lacked the authority to enter into a
contract on behalf of the Government.

[51 FR 34565, Sept. 29, 1986]

401.671–2 Authority.
Only contracting officers acting

within the scope of their authority
may enter into contracts on behalf of
the Government (see FAR 1.602). How-
ever, subject to the limitations in
401.671–3 below, an HCA or contracting
officer having redelegable contracting
authority may ratify, to the extent of
their individual delegations of author-
ity, unauthorized commitments.

[51 FR 34565, Sept. 29, 1986]

401.671–3 Limitations on exercise of
authority.

(a) The authority in 401.671–2 above
may be exercised only if—

(1) The work under the unauthorized
commitment was needed by the Gov-
ernment and was for the Government’s
benefit;

(2) The ratifying official could have
granted authority to enter into the
commitment at the time it was made
and still has the power to do so;

(3) The resulting contract would oth-
erwise be proper. As used herein, the
phrase ‘‘otherwise proper’’ means that
a ratification of an unauthorized com-
mitment can be made only if there oc-
curred no violation of any substantive
legal requirement, e.g., there can be no
ratification unless the use of other
than full and open competition can be
justified and approved; a determination
made that the contractor is not
debarred or otherwise ineligible for
award; the organizational conflict of
interest reviews and determinations, if
required, are completed; and all other
substantive legal requirements have
been met;

(4) Supplies or services being pro-
vided are acceptable to the Govern-
ment;

(5) The ratifying official determines
the price to be fair and reasonable;

(6) The ratifying official recommends
payment; and

(7) Funds are available and were
available at the time the unauthorized
commitment was made.

(b) Any unauthorized commitment
that would involve claims subject to
resolution under the Contract Disputes
Act of 1978 shall be processed in accord-
ance with FAR Subpart 33.2.

[51 FR 34565, Sept. 29, 1986]

401.671–4 Procedures.

Whenever a ratifying official of the
cognizant contracting activity learns
that a person or firm has assumed
work as a result of an unauthorized
commitment, that official shall take
the following actions:

(a) Immediately inform any person
who is performing work as a result of
an unauthorized commitment that the
work is being performed at that per-
son’s risk;

(b) Inform the person who made the
unauthorized commitment of the seri-
ousness of the act and the possible con-
sequences;

(c) Ensure that the individual who
made the unauthorized commitment
furnishes all records and documents
concerning the commitment and a
complete, written statement of facts,
including, but not limited to: a state-
ment as to why a contracting officer
was not used; why the vendor was se-
lected and a list of sources considered;
a description of work to be performed
or products to be furnished; the esti-
mated or agreed price; whether an ap-
propriation is available for the work;
and whether performance has begun.
Under exceptional circumstances, such
as when the person who made the un-
authorized commitment is no longer
available to attest to the cir-
cumstances of the unauthorized com-
mitment, the ratifying official may
waive these requirements; and

(d) Decide whether ratification is
proper and proceed as follows:

(1) If ratification is not justifiable,
provide the cognizant program office,
contracting office, and the unauthor-
ized contractor with an explanation of
the decision not to ratify.
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(2) If ratification appears adequately
justified, ratify the action and retain
or assign the contract to a successor
contracting officer if necessary.

(3) Maintain related approval,
decisional, and background documents
in the contract file for audit purposes.

(4) Notify the cognizant program su-
pervisor or line officer about the final
disposition of the case; the notification
may include a recommendation that
the unauthorized commitment should
be further considered as a violation of
the employee conduct regulations of
the Department. (See 7 CFR 0.735–11).

[51 FR 34565, Sept. 29, 1986]

401.671–5 Nonratifiable commitments.

Cases that are not ratifiable under
this section may be subject to resolu-
tion as recommended by the General
Accounting Office under its claim pro-
cedure (4 CFR Part 31), or as author-
ized by FAR Part 50. Legal advice
should be obtained in those instances.

[51 FR 34565, Sept. 29, 1986]

Subpart 401.70—Procurement
Management Reviews

SOURCE: 51 FR 34565, Sept. 29, 1986, unless
otherwise noted.

401.7001 General.

It is the policy of the Office of Oper-
ations to regularly conduct procure-
ment management reviews (PMRs) of
contract activities’ procurement man-
agement and operations. This will ful-
fill a responsibility of the Senior Pro-
curement Executive under Executive
Order 12352 and the duties stated in 7
CFR 2.25 and 7 CFR 2.76, to oversee de-
velopment of procurement systems and
evaluate systems performance.

401.7002 Purpose.

Procurement management review
will be conducted for the principal pur-
pose of ensuring compliance with the
FAR, AGAR, and other Federal pro-
curement laws and regulations. Re-
views will also analyze staffing, train-
ing, agency regulations, forms, organi-
zation, and overall management of the
procurement function.

401.7003 Scheduling.
Reviews will normally be scheduled

at least 60 days in advance. A schedul-
ing letter, requesting some specific in-
formation from the office to be re-
viewed, will be sent to the HCA after
preliminary discussions with the HCA’s
administrative services director to
avoid scheduling conflicts, periods of
personnel absences, etc. Review plans
will be discussed, and, to the extent
feasible, coordinated with the Offices
of Finance and Management, Inspector
General, and Advocacy and Enterprise.

401.7004 Frequency.
The Office of Operations will review

at least one major procurement office
within each contract activity on a 2 or
3-year cycle. Large contracting activi-
ties with decentralized procurement
will receive more frequent reviews, as
time and resources permit. Occasion-
ally, more frequent or more in-depth
reviews may be necessary to analyze
special problem situations. HCA’s are
encouraged to make their internal re-
view schedules known to the Office of
Operations-PMR Team, and may re-
quest assistance in performing their in-
ternal reviews.

401.7005 Guidelines.
Guidelines for conducting PMR’s are

found in the Office of Operations, Pro-
curement Management Review Hand-
book.

401.7006 Reports.
Draft reports of findings, rec-

ommendations and required corrective
actions will be sent to administrative
services directors for review and com-
ment on factual inaccuracies or state-
ments unfounded in fact. Final reports
will be sent to HCA’s. Reports will also
contain suggestions for improvements
in procedure and management of the
acquisition function.

PART 402—DEFINITIONS OF WORDS
AND TERMS

Sec.
402.000 Scope of part.
402.001 Definitions.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).
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SOURCE: 49 FR 12113, Mar. 28, 1984, unless
otherwise noted.

402.000 Scope of part.

As used throughout this regulation,
the following words and terms are used
as defined in this subpart unless the
context in which they are used clearly
requires a different meaning, or a dif-
ferent definition is prescribed for a par-
ticular part or portion of a part.

402.001 Definitions.

Agency Head or Head of the Agency
means the Secretary of Agriculture,
Deputy Secretary, and the Assistant
Secretary for Administration.

Contracting Activity means the Office
of Operations and other USDA organi-
zations having delegated acquisition
contracting authority. A contracting
activity’s authority and responsibility
to manage its acquisition contracting
function and those of other organiza-
tions for which it provides administra-
tive support are established by a writ-
ten delegation from the Director, Of-
fice of Operations.

Head of the Contracting Activity (HCA)
means the official who has overall re-
sponsibility for managing the contract-
ing activity, i.e., Chief, Forest Service;
Administrator, Agricultural Marketing
Services; etc. Each HCA may designate
one individual from the contracting ac-
tivity to act as the HCA and perform
the delegated contract management
functions for the contracting activity.

Procurement Executive means the
agency official appointed as such by
the Head of the Agency pursuant to
Exectutive Order 12352. The Director,
Office of Operations, has been des-
ignated as the USDA Procurement Ex-
ecutive.

PART 403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 403.2—Contractor Gratuities to
Government Personnel

Sec.
403.203 Reporting suspected violation of the

gratuities clause.
403.204 Treatment of violations.

Subpart 403.3—Reports of Identical Bids
and Suspected Antitrust Violations

403.302 Reporting Identical Bids.
403.303 Reporting suspected antitrust viola-

tions.

Subpart 403.4—Contingent fees

403.408 Evaluation of the SF.–119.
403.408–1 Responsibilities.
403.409 Misrepresentations or violations of

the Convenant Against Contingent Fees.

Subpart 403.5—Other Improper Business
Practices

403.502 Subcontractor kickbacks.

Subpart 403.6—Contracts with Government
Employeees or Organizations Owned
or Controlled by Them

403.602 Exceptions.
403.603 Responsibilities of the contracting

officer.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12113, Mar. 28, 1984, unless
otherwise noted.

Subpart 403.2—Contractor Gratu-
ities to Government Personnel

403.203 Reporting suspected violation
of the gratuities clause.

A suspected violation of the contract
clause, FAR 52.203–3, Gratuities, shall
be reported immediately to the cog-
nizant contracting officer in writing,
stating the circumstances surrounding
the incident(s), and date(s) and names
of all parties involved. The contracting
officer shall review the report for com-
pleteness, add any additonal informa-
tion deemed necessary and a rec-
ommendation for action, and submit
the report to the HCA.

403.204 Treatment of violations.
The HCA shall review the report and

consult with the Offices of General
Counsel and Inspector General, as ap-
propriate, to determine whether fur-
ther action should be pursued. If it is
found that the facts and circumstances
warrant further action, the HCA shall
give the contractor formal, written no-
tice which summarizes the reported
violation and affords the contractor
the opportunity to make a written or
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oral response within a reasonable, spec-
ified period after receipt of the notice.
The notice shall be sent by certfied
mail with return receipt requested.
Oral presentations shall follow the pro-
cedures outlined in FAR 3.204(b). The
HCA shall furnish copies of any adverse
determination to the contracting offi-
cer and the Department Debarring Offi-
cer for their subsequent considerations
under FAR 3.204(c) (1) and (2), respec-
tively.

Subpart 403.3—Reports of Iden-
tical Bids and Suspected Anti-
trust Violations

403.302 Reporting identical bids.

Executive Order 12430 dated July 6,
1983, revoked the requirement of Exec-
utive Order 10936 dated April 24, 1961, to
submit reports to the Attorney General
regarding identical bids.

403.303 Reporting suspected antitrust
violations.

Contracting officers shall report the
circumstances of suspected violations
of antitrust laws to the Office of In-
spector General in accordance with
procedures in Departmental Regulation
1710–2.

[50 FR 14197, Apr. 10, 1985]

Subpart 403.4—Contingent Fees

403.408 Evaluation of the SF–119.

403.408–1 Responsibilities.

The review required by FAR 3.408–
1(b) shall be performed at a level high-
er than the contracting officer.

403.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

(a) A suspected misrepresentation or
violation of the Covenant Against Con-
tingent Fees shall be documented in
writing by the contracting officer and
reported immediately to the HCA. The
HCA shall determine if a violation has
occurred and take action in accordance
with FAR 3.409(b).

(b) If the HCA decides to refer the
case to the Department of Justice, it
should be referred directly with a copy

of the report and referral submitted to
the Director, Office of Operations.

Subpart 403.5—Other Improper
Business Practices

403.502 Subcontractor kickbacks.

Contracting officers shall report the
circumstances of suspected violations
of the Anti-Kickback Act (41 U.S.C. 51–
54) to the Office of Inspector General in
accordance with procedures in Depart-
mental Regulation 1710–2.

[50 FR 14197, Apr. 10, 1985]

Subpart 403.6—Contracts With
Government Employees or
Organizations Owned or Con-
trolled by Them

403.602 Exceptions.
The HCA is authorized to except a

contract from the policy in FAR 3.601.

403.603 Responsibilities of the con-
tracting officer.

The contracting officer, when re-
questing authorization under 403.602,
shall prepare a written determination
and findings for the signature of the
HCA. The determination shall docu-
ment compliance with FAR 3.603 speci-
fying the compelling reason(s) for
award, and be placed in the contract
file.

PART 404—ADMINISTRATIVE
MATTERS

Subpart 404.4—Safeguarding Classified
Information Within Industry

Sec.
404.402 General.
404.403 Responsibilities of contracting offi-

cers.

Subpart 404.6—Contract Reporting

404.601 Federal Procurement Data System.
404.670 Solicitation provision.

Subpart 404.8—Contract Files

404.805 Disposal of contract files.
404.870 Document numbering system.
404.870–1 Purchase order/delivery order

numbering system.
404.870–2 Contract numbering system.
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Subpart 404.70—Precontract Notices

404.7001 Solicitation provision.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12114, Mar. 28, 1984, unless
otherwise noted.

Subpart 404.4—Safeguarding
Classified Information Within
Industry

404.402 General.

(a) Based on an agreement with the
Department of Defense, USDA is cov-
ered by the Defense Industrial Security
Program (DISP). Accordingly, all con-
tracting activities will conduct classi-
fied acquisitions as required by the
DISP.

(b) Detailed information on DISP re-
quirements is maintained by the Chief,
Security and Employee Relations
Staff, Office of Personnel, Washington,
DC 20250.

404.403 Responsibilities of contracting
officers.

When a proposed solicitation is like-
ly to require access to information
classified by USDA, the contracting of-
ficer shall consult with the Chief, Se-
curity and Employee Relations Staff,
Office of Personnel, regarding the pro-
cedures that must be followed.

Subpart 404.6—Contract Reporting

404.601 Federal Procurement Data
System.

(a) The Procurement Division, Office
of Operations, manages an automated
procurement reporting system for
USDA. This system provides the Fed-
eral Procurement Data System with all
required contracting information.

(b) Contracting activities shall report
all contract actions into the USDA
Procurement Reporting System in ac-
cordance with the regulations and no-
tices of the 5010 classification series in
the Departmental Directives Sys-
tem.MI11(c) Questions about the USDA
Procurement Reporting System should
be directed to the Procurement Divi-
sion, Office of Operations, Washington,
DC 20250.

404.670 Solicitation provision.
The contracting officer shall insert

the provision at 452.204–70, Data Uni-
versal Numbering System (DUNS), in
each solicitation that will result in an
award which will be subject to report-
ing on Form AD–760.

[53 FR 6062, Feb. 29, 1988]

Subpart 404.8—Contract Files
404.805 Disposal of contract files.

Contracting activities shall comply
with their organizational file plans and
disposition guides with respect to pro-
cedures for handling, storing, and dis-
posing of contract files and other ac-
quisition related documents. Contract-
ing activity file plans and disposition
guides shall not include provisions that
permit contract files to be destroyed
before the times indicated in FAR
4.805.

404.870 Document numbering system.
The Department has prescribed a

standardized numbering system for ac-
quisition documents.

404.870–1 Purchase order/delivery
order numbering system.

USDA purchasing activities shall
number their purchase/delivery orders
in accordance with NFC Procedures
Manual, ‘‘Purchase Orders,’’ Title II,
Section 5.1.

404.870–2 Contract numbering system.
Contracting offices shall assign an 8

to 12-digit number to all contracts.
Contract numbers will be divided into
four data elements and formatted as
follows:

(1) (2) (3) (4)

Transaction
code

Ordering of-
fice Fiscal year Control No.

XX XXXX X X to XXXXX

(a) Transaction Code. This two-posi-
tion code identifies the contract as
being one of the following types:

(1) Code 50—construction contract;
(2) Code 51—[Reserved]
(3) Code 52—tree planting/thinning

contract;
(4) Code 53—service contract;
(5) Code 54—supply contract;
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(6) Code 55—aircraft rental (for fire-
fighting purposes only) contract;

(7) Code 56—personal equipment rent-
al (rental of vehicular equipment for
firefighting purposes only) contract;

(8) Code 57—leasehold interest in real
property contract

(b) Ordering Office. This four-position
alpha-numeric code corresponds to the
last four characters of the contracting
office’s GSA assigned FEDSTRIP req-
uisitioner number.

(c) Fiscal Year. This one-position code
corresponds to the last digit of the fis-
cal year in which the contract becomes
effective.

(d) Control Number. This up-to-five
position code (from one to five char-
acters may be used) will be assigned by
the contracting office. While contracts
will generally be numbered consecu-
tively (1 through 99999), contracting of-

fices may assign codes in any manner
of their choosing. Codes may not be re-
peated, however, unless one of the pre-
ceding data elements (transaction
code, ordering office, or fiscal year)
changes. Alpha, as well as numeric,
characters may be used in any one or
more of the five positions.

[49 FR 12114, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

Subpart 404.70—Precontract
Notices

404.7001 Solicitation provision.

The contracting officer shall insert a
provision substantially the same as the
provision at 452.204–71, Inquiries, in all
solicitations.

[53 FR 6062, Feb. 29, 1988]
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SUBCHAPTER B—ACQUISITION PLANNING

PART 405—PUBLICIZING
CONTRACT ACTIONS

Subpart 405.4 Release of Information

Sec.
405.404–1 Release procedures.

Subpart 405.5—Paid Advertisements

405.502 Authority.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12115, Mar. 28, 1984, unless
otherwise noted.

Subpart 405.4—Release of
Information

405.404–1 Release procedures.
(a) HCA’s shall establish procedures

to control the release of long-range ac-
quisition estimates as authorized under
FAR 5.404–1.

(b) Classified information shall not
be released without the approval of the
Chief, Security and Employee Rela-
tions Staff, Office of Personnel.

[49 FR 12115, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

Subpart 405.5—Paid
Advertisements

405.502 Authority.
HCA’s are authorized to order the

publication of an advertisement in
newspapers. HCA’s may redelegate this
authority by regulation, order, or
memorandum to subordinates within
the contracting activity.

PART 406—COMPETITION
REQUIREMENTS

Subpart 406.3—Other Than Full Open
Competition

406.302 Circumstances permitting other
than full and open competition.

406.302–70 Otherwise authorized by law.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c);
and Sec. 1470, Pub. L. 95–113, 91 Stat. 1019 (7
U.S.C. 3316).

SOURCE: 51 FR 34566, Sept. 29, 1986, unless
otherwise noted.

Subpart 406.3—Other Than Full
and Open Competition

406.302 Circumstances permitting
other than full and open competi-
tion.

406.302–70 Otherwise authorized by
law.

(a) Authority. Section 1472 of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 (7
U.S.C. 3318) authorizes the Secretary to
award contracts, without competition,
to further research, extension, or
teaching programs in the food and agri-
cultural sciences.

(b) Limitations. The use of this au-
thority is limited to those instances
where it can be determined that con-
tracting without full and open com-
petition is in the best interest of the
Government and necessary to the ac-
complishment of a research, extension,
or teaching program. Therefore:

(1) Contracts under the authority of
the Act shall be awarded on the basis
of full and open competition; and

(2) When full and open competition is
not deemed appropriate, the contract-
ing officer shall make a written jus-
tification on a case-by-case basis in ac-
cordance with the procedures in FAR
6.303.

PART 407—ACQUISITION
PLANNING

Subpart 407.1—Acquisition Plans

Sec.
407.102 Policy.
407.170 Advance acquisition plans.

Subpart 407.3—Contractor Versus
Government Performance

407.302 General.
407.305 Solicitation provision and contract

clause.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12115, Mar. 28, 1984 (interim
rule), and 50 FR 14197, Apr. 10, 1985 (final
rule), unless otherwise noted.
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Subpart 407.1—Acquisition Plans

407.102 Policy.
Each HCA shall develop an acquisi-

tion planning system in compliance
with the requirements of FAR Subpart
7.1 for complex/high dollar acquisi-
tions. The HCA should establish the
criteria for requiring formal written
plans and determine the dollar thresh-
olds for use in each contracting activ-
ity that will ensure application of the
principles of this section in FAR Sub-
part 7.1.

407.170 Advance acquisition plans.
Each HCA shall implement an ad-

vance acquisition planning system in
accordance with procedures in Depart-
mental Directives (5000 series).

[49 FR 12115, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

Subpart 407.3—Contractor Versus
Government Performance

407.302 General.
The requirements of FAR Subpart 7.3

and OMB Circular A–76 are imple-
mented in Departmental Directives
(2100 series).

[50 FR 14197, Apr. 10, 1985]

407.305 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the clauses at 452.207–70, Definition of
‘‘Right of First Refusal’’, and 452.207–
71, Report of Employment Under Com-
mercial Activities, when the clause at
FAR 52.207–3, Right of First Refusal of
Employment, is used.

[53 FR 6063, Feb. 29, 1988]

PART 408—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 408.8—Acquisition of
Printing and Related Supplies

408.802 Policy.
(a) The Office of Governmental and

Public Affairs (OGPA) has been des-

ignated as the Department’s liaison
with the Joint Committee on Printing
(JCP) and the Public Printer, Govern-
ment Printing Office, on all matters re-
lated to printing.

(b) Departmental organizations and
offices with publication programs have
designated a publication liaison officer
who is authorized to coordinate appro-
priate printing and publication matters
with OGPA.

(c) Prior to contracting for any of the
items defined in FAR 8.801, the con-
tracting officer shall verify that the
requisite approval has been received by
the publication liaison officer or req-
uisitioner.

[49 FR 12115, Mar. 28, 1984, as amended at 50
FR 14197, Apr. 10, 1985]

PART 409—CONTRACTOR
QUALIFICATIONS

Subpart 409.4—Debarment, Suspension
and Ineligibility

Sec.
409.403 Definitions.
409.404 Consolidated list of debarred, sus-

pended, and ineligible contractors.
409.405 Effect of listing.
409.405–1 Continuation of current contracts.
409.405–2 Restrictions on subcontracting.
409.406 Debarment.
409.406–3 Procedures.
409.407 Suspension.
409.407–3 Procedures.
409.470 Appeals.

Subpart 409.5—Organizational Conflict of
Interest

409.503 Waiver.
409.504 Contracting officer responsibilities.
409.507 Procedures.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12115, Mar. 28, 1984, unless
otherwise noted.

Subpart 409.4—Debarment,
Suspension and Ineligibility

409.403 Definitions.
Debarment official. The Director, Of-

fice of Operations, is designated as the
debarment official (Department Debar-
ring Officer) pursuant to the Sec-
retary’s delegations of authority in 7
CFR 2.25 and 2.76. However, for con-
tracts awarded under the School Lunch
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and Surplus Removal Program (42
U.S.C. 1755 and 7 U.S.C. 612C), the De-
partment Debarring Officer has dele-
gated debarring authority to the Agri-
cultural Marketing Service.

409.404 Consolidated list of debarred,
suspended, and ineligible contrac-
tors.

(a) The Department Debarring Officer
is the department’s single point of con-
tact with GSA for debarment and sus-
pension actions taken under this sub-
part. The debarring officer in the Agri-
cultural Marketing Service shall notify
the Department Debarring Officer of
each debarment and suspension action
by promptly submitting a copy of the
debarment or suspension notice and
any later changes to the debarment or
suspension status. The Department De-
barring Officer will forward a copy of
each notice to GSA for inclusion in the
Government-wide consolidated list.

(b) The Chief, Procurement Division,
Office of Operations, is responsible for
arranging bulk distribution of the con-
solidated list to contracting activities
under the USDA Automated Mailing
List. Contracting activities must make
their own internal distribution.

409.405 Effect of listing.

Compelling reasons are considered to
be present where failure to contract
with the debarred or suspended con-
tractor would seriously harm the agen-
cy’s programs and prevent accomplish-
ment of mission requirements. The Di-
rector, Office of Operations, is author-
ized to make the determinations under
FAR 9.405. Requests for such deter-
minations shall be submitted through
the HCA to the Director, Office of Op-
erations.

409.405–1 Continuation of current con-
tracts.

The HCA is authorized to make the
determinations under FAR 9.405–1.

409.405–2 Restrictions on subcontract-
ing.

The HCA is authorized to approve
subcontracts with debarred or sus-
pended subcontractors under FAR
9.405–2.

409.406 Debarment.

409.406–3 Procedures.

(a) Investigation and referral. When a
contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
debarment, the case shall be imme-
diately referred through the HCA to
the debarring official. The case must
be accompanied by a complete state-
ment of the facts (including a copy of
any criminal indictments, if applica-
ble) along with a recommendation for
action. Where the statement of facts
indicates the irregularities to be pos-
sible criminal offenses, or for any other
reason further investigation is consid-
ered necessary, the matter shall be re-
ferred to the HCA who should consult
with the Office of Inspector General to
determine if further investigation is
required prior to referring to the debar-
ring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector
General and Office of the General
Counsel, as appropriate, the debarring
official determines debarment is justi-
fied, the debarring official shall initi-
ate the proposed debarment in accord-
ance with FAR 9.406–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceedings. For ac-
tions listed under FAR 9.406–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing. The hearing should be held at a lo-
cation and time that is convenient to
the parties concerned, if at all possible.
The contractor and any specifically
named affiliates may be represented by
counsel or any duly authorized rep-
resentative. Witnesses may be called
by either party. The proceedings shall
be conducted expeditiously and in such
a manner that each party will have an
opportunity to present all information
considered pertinent to the proposed
debarment. The contractor shall be
provided a copy of a transcript of the
proceedings under the conditions estab-
lished in FAR 9.406–3(b)(2)(ii).
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409.407 Suspension.

409.407–3 Procedures.

(a) Investigation and referral. When a
contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
suspension, the case shall be imme-
diately referred through the HCA to
the debarring official. The case must
be accompanied by a complete state-
ment of the facts along with a rec-
ommendation for action. Where the
statement of facts indicates the irreg-
ularities to be possible criminal of-
fenses, or for any other reason further
investigation is considered necessary,
the matter shall be referred to the HCA
who should consult with the Office of
Inspector General to determine if fur-
ther investigation is required prior to
referring to the debarring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector
General and Office of the General
Counsel, as appropriate, the debarring
official determines suspension is justi-
fied, the debarring official shall initi-
ate the proposed suspension in accord-
ance with FAR 9.407–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceedings. For ac-
tions listed under FAR 9.407–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing, similar in nature to the hearing
for debarments as discussed in 409.406–
3(c).

409.470 Appeals.

A debarred or suspended contractor
may appeal the debarring officer’s deci-
sion by mailing or otherwise furnishing
a written notice within 90 days from
the date of the decision to the U.S. De-
partment of Agriculture Board of Con-
tract Appeals, Washington, DC 20250. A
copy of the notice of appeal shall be
furnished to the debarring officer from
whose decision the appeal is taken. Ap-
peals under Subpart 409.4 shall be gov-
erned by the rules and procedures of
the U.S. Department of Agriculture
Board of Contract Appeals set forth in
7 CFR, Part 24.

Subpart 409.5—Organizational
Conflicts of Interest

409.503 Waiver.
(a) The Director, Office of Oper-

ations, is authorized to waive any gen-
eral rule or procedure in FAR 9.5 when
in the Government’s interest.

(b) Requests for waiver shall be made
by the HCA. Each request shall in-
clude:

(1) The general rule or procedure pro-
posed to be waived;

(2) An analysis or the potential con-
flict, including the benefits and det-
riments to the Government and pro-
spective contractors;

(3) A discussion of why the conflict
cannot be avoided, neutralized, or miti-
gated; and

(4) Advice of counsel obtained under
FAR 9.504(b).

409.504 Contracting officer respon-
sibilities.

The contracting officer shall insert a
clause substantially the same as the
clause at 452.209–70, Organizational
Conflict of Interest, in solicitations
and contracts, if there is a potential
for an organizational conflict of inter-
est as described in FAR Subpart 9.5.

[53 FR 6063, Feb. 29, 1988]

409.507 Procedures.
(a) The Director, Office of Oper-

ations, is authorized to make the final
decision under FAR 9.507(c)(4) when a
prospective contractor disagrees with
the decision by the HCA.

(b) Referrals shall be made by the
HCA and include:

(1) A copy of the prospective contrac-
tor’s request; and

(2) The initial decision made under
FAR 9.507(a), along with the supporting
documentation.

PART 410—SPECIFICATIONS,
STANDARDS, AND OTHER PUR-
CHASE DESCRIPTIONS

410.004 Selecting specifications or descrip-
tions for use.

410.007 Deviations.
410.011 Contract clauses.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).
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SOURCE: 49 FR 12117, Mar. 28, 1984, unless
otherwise noted.

410.004 Selecting specifications or de-
scriptions for use.

(a) In accordance with FAR
10.004(b)(2), purchase descriptions shall
not specify a product, or specific fea-
ture of a product, peculiar to a manu-
facturer unless the office initiating the
purchase request furnishes written doc-
umentation and the contracting officer
concurs that the product, or specific
product feature, is essential to the
Government’s requirements and other
similar products will not meet their re-
quirements.

(b) A ‘‘brand name or equal’’ pur-
chase description shall be used only
under the conditions listed in FAR
10.004(b)(3) and in accordance with the
following policies and procedures.

(1) A ‘‘brand name product’’ is a com-
mercial product described by its brand
name, make, model number, catalog
designation or other description by
which it is regularly offered for sale in
the commercial marketplace.

(2) A ‘‘Brand Name, or Equal’’ pur-
chase description shall include the fol-
lowing type information to clearly
indentify the specific item named by
brand(s):

(i) Identification of the item by ge-
neric description.

(ii) Make, model number, catalog
designation, or other description, and
identification of the commercial cata-
log where it is listed.

(iii) Name of manufacturer, producer,
or distributor of the item and complete
address.

(3) All salient characteristics of the
‘‘brand name product or products’’
which have been determined by the ini-
tiating office to be essential to the
Government’s minimum requirements
shall be clearly identified and included
in the purchase description under the
heading, ‘‘Salient Characteristics.’’

(4) The following or similar language
shall be included in every solicitation
seeking offers on a ‘‘brand name, or
equal’’ basis to allow offerors the op-
portunity to clearly identify the
‘‘equal’’ item being offered, and how
that item meets the salient character-
istics requirements of the Government:

(i) Offerors proposing to furnish an
‘‘equal’’ product, in accordance with
the ‘‘Brand Name, or Equal’’ provision
of this solicitation, shall provide the
following information for the offered
product:

Item Number: ————————————————
Manufacturer’s Name: ———————————
Address: ———————————————————
Product Name (if any): ———————————
Product Make, Model or Catalog Descrip-

tion: ————————————————————

————————————————————————
Offerors shall also be responsible for
submitting all additional information
on the above product necessary for the
Government to determine whether the
product offered meets the salient char-
acteristics of the ‘‘brand name’’ as list-
ed in the solicitation.

(5) In addition, the provision at
452.210–70, Brand Name or Equal, shall
be inserted in solicitations where
‘‘brand name or equal’’ purchase de-
scriptions are used. This provision may
be modified for use in negotiated con-
tracts.

(c) The policies and procedures in
this section and the provision at
452.210–70 are not applicable to con-
tracts for construction services, since
the use of trade name descriptions are
covered by the clause at FAR 52.236–5,
Material and Workmanship.

[49 FR 12117, Mar. 28, 1984, as amended at 50
FR 14198, Apr. 10, 1985]

EFFECTIVE DATE NOTE: The information
collection requirements contained in § 410.004
will not be required until approved by the Of-
fice of Management and Budget.

410.007 Deviations.

HCA’s are designated to authorize de-
viations as required by FAR 10.007 and
are responsible for accomplishing the
actions required by FAR 10.007. Copies
of the applicable documents shall be
provided to the Director, Office of Op-
erations.

410.011 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 452.210–71, Statement
of Work/Specifications, when the state-
ment of work or specifications is in-
cluded in Section J of the solicitation.
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(b) The contracting officer shall in-
sert the clause at 452.210–72, Attach-
ment to Statement of Work/Specifica-
tions, when there are attachments to
the statement of work or specifica-
tions.

[53 FR 6063, Feb. 29, 1988]

PART 411—[RESERVED]

PART 412—CONTRACT DELIVERY
OR PERFORMANCE

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 412.1—Delivery or
Performance Schedules

412.104 Contract clauses.
(a)(1) If the type of contract is a cost-

plus-fixed fee, the contracting officer
shall insert the clause at 452.212–70,
Level of Effort—Cost Reimbursement
Term Contract.

(2) If the type of contract is a cost or
cost-sharing, the contracting officer

shall use the clause with its Alternate
I.

(3) If the type of contract is a cost-
plus-incentive-fee, the contracting offi-
cer shall use the clause with its Alter-
nate II.

(4) If the type of contract is a cost-
plus-award-fee, the contracting officer
shall use the clause with its Alternate
III.

(b) The contracting officer shall in-
sert the clause at 452.212–71, Task Or-
ders, when task orders will be used in a
cost-reimbursement term contract.

(c)(1) The contracting officer shall in-
sert the clause at 452.212–72, Period of
Performance, when it is necessary to
specify a period of performance, begin-
ning on the date of award, date of re-
ceipt of notice of award, or a specified
date.

(2) The contracting officer shall in-
sert the clause at 452.212–73, Effective
Period of the Contract, when it is nec-
essary to specify the effective period of
the contract.

[53 FR 6063, Feb. 29, 1988]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 413—SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

Subpart 413.5—Purchase Orders

Sec.
413.505 Purchase order and related forms.
413.505–2 Agency order forms in lieu of Op-

tional Forms 347 and 348.
413.505–70 AD–744, Purchase Order-Invoice-

Voucher.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12117, Mar. 28, 1984, unless
otherwise noted.

Subpart 413.5—Purchase Orders

413.505 Purchase order and related
forms.

413.505–2 Agency order forms in lieu
of Optional Forms 347 and 348.

Form AD–838, Purchase Order, is pre-
scribed for use by USDA in lieu of Op-
tional Forms 347 and 348.

413.505–70 AD–744, Purchase Order-In-
voice-Voucher.

(a) Prescribed form. Form AD–744, Pur-
chase Order-Invoice-Voucher, is pre-
scribed for use by USDA in lieu of
Standard Form 44.

(b) Restrictions on use. Form AD–744
shall not be used unless all four condi-
tions under FAR 13.505–3(b) are satis-
fied. Additionally, use is precluded for
any of the following purposes:

(1) As a confirming purchase order;
(2) As an order under a Blanket Pur-

chase Agreement;
(3) As a receipt for purchases paid in

cash;
(4) As an order for acquiring goods or

services from Government agencies; or
(5) As a substitute for cash purchases

using imprest funds, unless funds are
not available.

(c) Accountability controls. Form AD–
744 shall be controlled and accounted
for in accordance with the procedures

established by the USDA National Fi-
nance Center.

[49 FR 12117, Mar. 28, 1984, as amended at 51
FR 34566, Sept. 29, 1986]

PART 414—SEALED BIDDING

Subpart 414.2—Solicitation of Bids

Sec.
414.201 Preparation of invitations for bids.
414.201–6 Solicitation provision.

Subpart 414.4—Opening of Bids and
Award of Contract

414.404–1 Cancellation of invitations after
opening.

414.406 Mistakes in bids.
414.406–3 Other mistakes disclosed before

award.
414.406–4 Mistakes after award.
414.407 Award.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 414.2—Solicitation of Bids

414.201 Preparation of invitations for
bids.

414.201–6 Solicitation provision.
The contracting officer shall insert

the provision 452.214–70, Award by Lot,
when multiple items are segregated
into clearly identifiable lots and the
contracting officer wants to reserve
the right to award by item within a
lot, if award in that manner would be
advantageous to the Government.

[53 FR 6063, Feb. 29, 1988]

Subpart 414.4—Opening of Bids
and Award of Contract

SOURCE: 49 FR 12117, Mar. 28, 1984, unless
otherwise noted.

414.404–1 Cancellation of invitations
after opening.

HCA’s are authorized to make the de-
terminations under FAR 14.404–1 (c)
and (e)(1).

[51 FR 34566, Sept. 29, 1986]
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414.406 Mistakes in bids.

414.406–3 Other mistakes disclosed be-
fore award.

(a) Contracting offices shall send all
cases of mistakes in bid described in
FAR 14.406–3 (a), (b), and (d) through
their HCA to the Director, Office of Op-
erations, for an administrative deter-
mination. The Director, Office of Oper-
ations, shall submit all determinations
to the Assistant General Counsel, Re-
search and Operations Division, for ap-
proval.

(b) The HCA shall make the deter-
mination described in FAR 14.406–3(c).
An HCA may redelegate this authority
to a level no lower than the contract-
ing officer. Each proposed determina-
tion is subject to the approval of the
Assistant General Counsel, Research
and Operations Division, or the appro-
priate Regional Attorney or Attorney-
in-Charge, whoever routinely provides
legal services for the contracting of-
fice.

(c) Doubtful cases that are to be sub-
mitted to the General Accounting Of-
fice for advance decision shall be sub-
mitted through the Director, Office of
Operations.

414.406–4 Mistakes after award.
If a mistake in bid is disclosed after

award, the contracting officer shall
make a final determination in accord-
ance with the provisions of FAR 14.406–
4 (b) and (c) and shall coordinate each
proposed determination with the As-
sistant General Counsel, Research and
Operations Division, or the Regional
Attorney-in-Charge, whoever routinely
provides legal services to the contract-
ing office. Such coordination shall, at a
minimum, consist of the contracting
officer providing the proposed deter-
mination and the case file to the appro-
priate legal officer for comment.

414.407 Award.

PART 415—CONTRACTING BY
NEGOTIATION

Subpart 415.1—General Requirements for
Negotiation

Sec.
415.103 Converting from sealed bidding to

negotiation procedures.

Subpart 415.4—Solicitation and Receipt of
Proposals and Quotations

415.407 Solicitation provisions.
415.408 Issuing solicitations.
415.411 Receipt of proposals and quotations.
415.413 Disclosure and use of information

before award.

Subpart 415.5—Unsolicited Proposals

415.504 Advance guidance.
415.506 Agency procedures.

Subpart 415.6—Source Selection

415.607 Disclosure of mistakes before award.
415.608 Proposal evaluation.
415.612 Formal source selection.

Subpart 415.8—Price Negotiation

415.804 Cost or pricing data.
415.804–3 Exemptions from or waiver of sub-

mission of certified cost or pricing data.

Subpart 415.9—Profit

415.902 Policy.

Subpart 415.10—Preaward, Award and
Postaward Notifications, Protests, and
Mistakes

415.1070 Post-award conference.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12118, Mar. 28, 1984, unless
otherwise noted.

Subpart 415.1—General
Requirements for Negotiation

415.103 Converting from sealed bid-
ding to negotiation procedures.

HCA’s are authorized to make the de-
termination to permit the use of nego-
tiation to complete an acquisition fol-
lowing the cancellation of an invita-
tion for bids. (See 414.404–1).

[51 FR 34566, Sept. 29, 1986]

Subpart 415.4—Solicitation and
Receipt of Proposals and
Quotations

415.407 Solicitation provisions.
(a)(1) The contracting officer shall

insert a provision substantially the
same as the provision at 452.215–71, In-
structions for the Preparation of Tech-
nical and Business Proposals, when the
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request for proposals requires offerors
to submit technical proposals and busi-
ness proposals, including cost or pric-
ing proposals.

(2) The contracting officer shall in-
sert a provision substantially the same
as Alternate I to the provision, when a
contract for major facilities manage-
ment or other major services is con-
templated.

(b) The contracting officer shall in-
sert the provision at 452.215–72, Amend-
ments to Proposals, in solicitations
which require the submittal of lengthy,
complex technical proposals.

(c) The contracting officer shall in-
sert a provision substantially the same
as the provision at 452.215–73, Submis-
sion of Proposals, when a proposal
must be submitted in various formats
and quantities.

(d) The contracting officer shall in-
sert the provision at 452.215–74, General
Financial and Organizational Informa-
tion, in solicitations for negotiated
fixed-price or cost-reimbursement con-
tracts.

(e) The contracting officer shall in-
sert a provision substantially the same
as the provision at 452.215–75, Defini-
tion of Labor Classifications, in cost-
reimbursement solicitations which
identify the disciplines and levels of
expertise required to perform the ef-
fort. The requisitioning program office
shall identify for the contracting offi-
cer the labor classifications that may
appropriately apply. Paragraphs (c)
and (d) of the clauses are examples
only, which may be modified or deleted
to accommodate the particular pro-
curement.

[53 FR 6063, Feb. 29, 1988]

415.408 Issuing solicitations.
Solicitations involving classified in-

formation shall be issued as prescribed
in Subpart 404.4.

415.411 Receipt of proposals and
quotations.

Classified proposals and quotations
shall be handled as prescribed in Sub-
part 404.4.

415.413 Disclosure and use of informa-
tion before award.

(a) Contracting officers shall use the
Alternate II procedures in FAR 15.413–

2 and this 415.413 for the evaluation of
proposals.

(b) The contracting officer may re-
lease proposals outside the Govern-
ment for evaluation purposes, if the
HCA approves the written justification
therefor submitted by the contracting
officer. The justification must show in
sufficient detail the special needs or
circumstances requiring the services of
experts outside the Government.

(c) During the preaward or
preacceptance period, only the con-
tracting officer, the head of the cog-
nizant contracting office, provided
such person has contractual authority,
or others specifically authorized by ei-
ther of them may communicate tech-
nical or other information to, or con-
duct discussions with, offerors. Infor-
mation shall not be furnished to an
offeror if, alone or together with other
information, it may afford the offeror
an advantage over other offerors. (See
FAR 15.610) However, general informa-
tion that is not prejudicial to other
offerors may be furnished.

(d) Agency personnel and non-Gov-
ernment evaluators having authorized
access to information contained in pro-
posals shall disclose neither the num-
ber of offerors nor their identity to the
public or to anyone in Government not
having a legitimate interest.

(e) The contracting officer shall ob-
tain the following written certification
and agreement from the non-Govern-
ment evaluator prior to the release of
any proposal to that evaluator.

CERTIFICATION AND AGREEMENT FOR
THE USE AND DISCLOSURE OF PROPOS-
ALS

RFP# ————————————————————
Offeror ———————————————————

1. I certify that to the best of my knowl-
edge and belief, no conflict of interest exists
that may diminish my capacity to perform
an impartial, and objective review of the
offeror’s proposal, or may otherwise result in
a biased opinion or an unfair advantage. In
making this certification, I have considered
all of my stocks, bonds, other outstanding fi-
nancial interests or commitments, employ-
ment arrangements (past, present, or under
consideration), and, to the extent known by
me, all financial interests and employment
arrangements of my spouse, minor children,
and other members of my immediate house-
hold, that might place me in a position of
conflict, real or apparent, with the evalua-
tion proceedings.
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2. I agree to use proposal information only
for evaluation purposes. I understand that
any authorized restriction on disclosure
placed upon the proposal by the prospective
contractor or subcontractor or by the Gov-
ernment shall be applied to any reproduction
or abstracted information of the proposal. I
agree to use my best effort to safeguard such
information physically, and not to disclose
the contents of, nor release any information
relating to, the proposal(s) to anyone outside
of the Source Evaluation Board or other
panel assembled for this acquisition, or other
individuals designated by the Contracting
Officer.

3. I agree to return to the Government all
copies of proposals, as well as any abstracts,
upon completion of the evaluation.
————————————————————————
(Name and Organization)
————————————————————————
(Date of Execution)

(End of Certificate)

(g) The release of a proposal outside
the Government for evaluation does
not constitute the release of informa-
tion for purposes of the Freedom of In-
formation Act (5 U.S.C. 552).

(h) The contracting officer shall at-
tach a cover page bearing the GOV-
ERNMENT NOTICE FOR HANDLING
PROPOSALS, as stated in FAR 15.413–
2(e), to each proposal upon receipt. The
last sentence of the notice shall cite 48
CFR 415.413 as the implementing regu-
lation.

[55 FR 7334, Mar. 1, 1990]

Subpart 415.5—Unsolicited
Proposals

415.504 Advance guidelines.

HCA’s are responsible for establish-
ing advance guidelines as required by
FAR 15.504 in accordance with con-
tracting activities’ missions and pro-
grams.

415.506 Agency procedures.

HCA’s are responsible for establish-
ing the procedures for control of unso-
licited proposals required by FAR
15.506(a) and for designating the con-
tact point required by FAR 15.506(b).

Subpart 415.6—Source Selection

415.607 Disclosure of mistakes before
award.

The HCA with the concurrence of the
Office of General Counsel is authorized
to make the determination permitting
proposal correction as required by FAR
15.607(c)(3).

415.608 Proposal evaluation.

HCA’s or their designees are author-
ized to make the determinations to re-
ject all proposals under the cir-
cumstances listed in FAR 15.608(b).

[53 FR 6063, Feb. 29, 1988]

415.612 Formal source selection.
(a) The HCA shall determine when a

formal source selection process will be
used and establish procedures for im-
plementing the requirements of FAR
15.612.

(b) The HCA shall be the formal se-
lection official for all negotiated con-
tracts over $500,000.

(c) A copy of the established proce-
dures shall be forwarded to the Direc-
tor, Office of Operations.

Subpart 415.8—Price Negotiation

415.804 Cost or pricing data.

415.804–3 Exemptions from or waiver
of submission of certified cost or
pricing data.

The HCA is authorized to waive the
requirement for submission of certified
cost or pricing data as allowed by FAR
15.804–3(i).

Subpart 415.9—Profit

415.902 Policy.
(a) USDA will use a structured ap-

proach to determine the profit or fee
prenegotiation objective in acquisition
actions that require cost analysis
based on the profit analysis factors in
FAR 15.905.

(b) The following types of acquisi-
tions are exempt from the require-
ments of the structured approach, but
the contracting officer shall comply
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with FAR 15.905–1 when analyzing prof-
it for these contracts or actions:

(1) All actions which do not require
cost analysis;

(2) Architect-engineer contracts;
(3) Construction contracts;
(4) Contracts primarily requiring de-

livery of material supplied by sub-
contractors;

(5) Termination settlements;
(6) Cost-plus-award-fee contracts; and
(7) Other professional services.
(c) In developing a profit or fee objec-

tive, the contracting officer shall com-
ply with the requirements in FAR
15.903.

(d) When profit analysis is required,
any amount proposed by the prospec-
tive contractor for the cost of money
for facilities capital allowable under
FAR 31.205–10 shall be deducted from
the prenegotiation cost base objective
before calculating the profit objective.

(e) The HCA is responsible for estab-
lishing procedures to ensure compli-
ance with this subpart.

Subpart 415.10—Preaward, Award
and Postaward Notifications,
Protests, and Mistakes

415.1070 Post-award conference.
If a postaward conference is nec-

essary and in the Government’s inter-
est, the contracting officer shall insert
a clause substantially the same as the
clause at 452.215–76, Post-Award Con-
ference, in cost-reimbursement and
fixed-price service contracts.

[53 FR 6063, Feb. 29, 1988]

PART 416—TYPES OF CONTRACTS

Subpart 416.2—Fixed-Price Contracts

Sec.
416.203 Fixed-price contracts with economic

price adjustment.
416.203–4 Contract clauses.

Subpart 416.3—Cost-Reimbursement
Contracts

416.301 General.
416.301–3 Limitations.
416.306 Cost-plus-fixed-fee contracts.

Subpart 416.4—Incentive Contracts

416.403 Fixed-price incentive contracts.

416.404 Cost-reimbursement-incentive con-
tracts.

416.404–1 Cost-plus-incentive-fee contracts.
416.404–2 Cost-plus-award-fee contracts.
416.405 Contract clauses.
416.470 Solicitation provision.

Subpart 416.5—Indefinite Delivery
Contracts

416.505 Contract clauses.
416.570 Solicitation provision.

Subpart 416.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

416.603 Letter contracts.
416.603–2 Application.
416.603–4 Contract clauses.
416.670 Contract clauses.

Subpart 416.7—Agreements

416.702 Basic agreements.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12119, Mar. 28, 1984, unless
otherwise noted.

Subpart 416.2—Fixed-Price
Contracts

416.203 Fixed-price contracts with
economic price adjustment.

416.203–4 Contract clauses.

An economic price adjustment clause
based on cost indexes of labor or mate-
rial may be used under the conditions
listed in FAR 16.203–4(d) after approval
by the Director, Office of Operations,
and consultation with the Office of the
General Counsel.

Subpart 416.3—Cost-
Reimbursement Contracts

416.301 General.

416.301–3 Limitations.

(a) Determinations and findings au-
thorizing the use of a cost-reimburse-
ment type contract as described in
FAR 16.302 through 16.306 shall be
signed by the contracting officer after
compliance with the limitations in
FAR 16.301–3 and 16.404, as appropriate.

(b) Prepare determination and find-
ings substantially in accordance with
the following format:
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DETERMINATION AND FINDINGS

Authority to Use Cost Reimbursement-Type
Contract

I hereby find that:
(1) The (contracting activity name) pro-

poses to contract with (name of proposed
contractor) for (describe work, service, or
product) (identify program or project). The
estimated cost is ($—) (if contract is CPFF
type, insert, ‘‘plus a fixed fee of ($—) which
is — percent of the estimated cost of fee’’).

(2) (Set forth facts and circumstances that
show why it is impracticable to secure prop-
erty or services of the kind or quantity re-
quired without the use of the proposed type
of contract or why the proposed method of
contracting is likely to be less costly than
other methods.)

I hereby determine that:
On the basis of the above findings it is im-

practicable to secure the property or services
of the kind or quality required without the
use of (cost, cost-sharing, or cost-plus-a-
fixed-fee) type of contract, or the (cost, cost-
sharing, or cost-plus-a-fixed-fee) method of
contracting is likely to be less costly than
other methods.

Date:
————————————————————————
(Signature)

416.306 Cost-plus-a-fixed-fee contracts.
The determinations and findings es-

tablishing the basis for application of
the statutory fee limitation (see FAR
16.306(c)(2) and 15.903(d)) shall be signed
by the contracting officer and may be
combined with the determination and
findings prescribed in FAR 16.301–3.

Subpart 416.4—Incentive
Contracts

416.403 Fixed-price incentive con-
tracts.

Determinations and findings author-
izing the use of a fixed-price incentive
contract as described in FAR 16.403–1
through 16.403–2 shall be signed by the
contracting officer after compliance
with the limitations in FAR 16.403(c),
16.403–1(c) and 16.403–2(c), as appro-
priate.

416.404 Cost-reimbursement-incentive
contracts.

416.404–1 Cost-plus-incentive-fee con-
tracts.

In accordance with 416.301–3, deter-
minations and findings authorizing the

use of a cost-plus-incentive-fee con-
tract under FAR 16.404–1 shall be
signed by the contracting officer after
compliance with the limitations in
FAR 16.404–1(c).

416.404–2 Cost-plus-award-fee con-
tracts.

This section establishes USDA policy
and procedures for awarding and ad-
ministering cost-plus-award-fee
(CPAF) type contracts.

(a) Applicability. (1) Contracting offi-
cers should consider those contract ac-
tions which conform to the use criteria
at FAR 16.404–2(b) and which have a po-
tential value of $5,000,000 or more as
candidates for award as a CPAF con-
tract. However, contracting officers
may use CPAF contracts for require-
ments whose estimated value is less
than $5,000,000.

(2) The formal procedures established
in paragraphs (e), (f), and (g) of this
section apply to contracts estimated to
exceed $1,000,000. The simplified proce-
dures prescribed in paragraph (h) of
this section are authorized for CPAF
contracts with a potential value of
$1,000,000 or less.

(b) Objectives. The award fee contract,
when properly applied, will satisfy
three critical contracting objectives:

(1) It provides for the reimbursement
of allowable, allocable, and reasonable
costs;

(2) It fixes a dollar amount beyond
the initial estimate of costs that rep-
resents the compensation for risk (base
fee); and

(3) It motivates performance
throughout the life of a contract where
evaluated success can yield additional
income (award fee).
The CPAF contract is used when the
work to be performed is such that spe-
cific quantitative objective measure-
ment is not feasible and the required
performance extends over a sufficient
period of time for the award fee fea-
tures to be used effectively.

(c) Fee limitations. Normally, the base
fee should be not more than three per-
cent of the estimated cost of the con-
tract. (See FAR 15.903(d) for maximum
fee limitations.) At the time of award,
the contracting officer shall obligate
the total amount of base and award fee.
The contracting officer shall award the
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total award fee earned for the period
being evaluated. The contracting offi-
cer shall not carry forward into a sub-
sequent evaluation period any award
fee not awarded in a previous evalua-
tion period.

(d) Definitions and responsibilities.
‘‘Award fee plan’’ means a plan, devel-
oped by the Performance Evaluation
Board (PEB), which identifies various
categories of performance and clearly
describes the criteria used by the PEB
to evaluate contractor performance.
The plan also allocates the award fee
pool among performance categories.

‘‘Award fee pool’’ means that portion
of the contract fee set forth in the con-
tract as the amount of fee available to
be awarded for Contractor performance
in accordance with the criteria con-
tained in the award fee plan.

‘‘Evaluation coordinator’’ means a
Government official appointed to re-
ceive, code, validate, and assess per-
formance event reports; and to present
such contractor performance informa-
tion and data to the PEB.

‘‘Fee determination official (FDO)’’
means the Chief of the contracting of-
fice who reviews the recommendation
of the PEB and makes the final deter-
mination of the award fee.

‘‘PEB executive secretary’’ means a
Government official who prepares the
official PEB report.

‘‘Performance evaluation board
(PEB)’’ means a board of Government
officials, which performs the in-depth
review of all aspects of contractor per-
formance and recommends an appro-
priate fee to the FDO.

‘‘Performance event (PE)’’ means a
discrete happening or series of related
happenings occurring during the course
of performance which indicate or rep-
resent contractor performance. Per-
formance events shall be reported by
the performance monitors to the eval-
uation coordinator. The contractor
may report performance events di-
rectly to the evaluation coordinator ei-
ther as they occur or as a summary re-
port for the evaluation period.

‘‘Performance monitors’’ means
those Government employees des-
ignated to observe, assess, and report
the performance of the contractor on a
close, continuous day-to-day basis.
Performance monitors are to two cat-

egories: technical and business. The
technical performance monitors report
on the contractors performing the
technical requirements of the contract.
The business performance monitors re-
port on the business aspects of the con-
tractor’s performance; these individ-
uals will be the contracting officer and
cost analyst most familiar with the
specific contractual and financial as-
pects of the contract.

‘‘Period of evaluation’’ means a seg-
ment of the contract’s period of per-
formance specified in the award fee
plan which will be evaluated by the
PEB for purposes of establishing the
award fee for that period.

(e) Appointment of personnel. (1) The
HCA will determine, in concert with
the responsible program office, the par-
ticipants in the award fee process. The
contracting officer shall prepare the
formal appointment memorandum and
forward it to the HCA prior to issuance
of the solicitation. Individuals shall be
designated as follows:

(i) Chairperson, Performance Evalua-
tion Board and Board Members. The
Chairperson of the performance evalua-
tion board shall be the director of the
program initiating the procurement. A
representative of the responsible con-
tracts operation office shall be a voting
member of all PEB’s. The chairperson
of the PEB and the contracting officer
shall recommend other board members.

(ii) Evaluation Coordinator. As rec-
ommended by the chairperson of the
PEB.

(iii) Executive Secretary. As rec-
ommended by the chairperson of the
PEB.

(iv) Performance Monitors. The PEB
chairperson shall assure that adequate
performance monitoring capability is
available. These individuals need not
be designated in the appointment
memorandum.

(2) If any changes in the composition
of the PEB are necessary, the following
approvals shall be obtained:

(i) Chairperson, PEB—by the FDO.
(ii) PEB members—by the Chair-

person, PEB.
(f) Preparation of the award fee plan.

The purpose of the award fee plan is to
describe in one document the plan for
monitoring, assessing, and evaluation
contractor performance to determine
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any award fee earned. The PEB shall
develop and follow an award fee plan
which clearly describes the criteria to
be used to determine fee. The PEB
shall forward the plan through the con-
tracting officer to the HCA for ap-
proval prior to issuance of the solicita-
tion. The contracting officer shall in-
clude the award fee plan in the solicita-
tion. A complete award fee plan should
include the following elements:

(1) The base fee amount.
(2) The total award fee pool.
(3) Performance areas to be evalu-

ated.
(4) Criteria to be used in evaluations.
(5) Relative weights to be assigned to

performance areas and to the evalua-
tion criteria.

(6) Frequency and timing of award
fee determination.

(7) Proportion of the total award fee
pool to be available for each evaluation
period.

(8) Procedure to be followed (the tim-
ing involved) in evaluating perform-
ance and determining the award fee.

(g) Operation of the evaluation sys-
tem—(1) Performance event reporting.
Performance monitors shall file their
individual performance event reports
directly with the evaluation coordina-
tor for each interval specified in the
award fee plan and in the following or
similar format.

(i) Contract number.
(ii) Contractor.
(iii) Task order number (if applica-

ble).
(iv) Date or inclusive period of re-

ported event.
(v) Performance evaluation category.
(vi) Description of performance event

and statement whether the contractor
has been notified of the reported event.

(vii) Performance rating:
(A) Superior: ‘‘+’’ The performance

event exceeds the satisfactory level.
(B) Satisfactory: ‘‘0’’ The perform-

ance event is acceptable.
(C) Substandard: ‘‘¥’’ The perform-

ance event is less than satisfactory.
(viii) Signature and date.
(2) Significant performance event co-

ordination. (i) The evaluation coordina-
tor shall receive, validate, and assess
the performance events (PE) reports
submitted by the monitors and select
all those PE’s he/she considers to be

significant, i.e., above (+) or below (¥)
satisfactory performance.

(ii) The evaluation coordinator shall
also prepare separate PE summaries
for each performance evaluation cat-
egory. The summaries will incorporate
the reported PE’s which the coordina-
tor considers significant, whether re-
ported by the performance monitor or
the contractor. The evaluation coordi-
nator shall be responsible for preparing
and presenting all material the PEB re-
quires for its performance assessment.
This material will serve as the PEB’s
agenda, and as the complete docu-
mentation package which will support
the PEB’s fee recommendation. It will
be organized into separate sections for
each performance evaluation category.
Each section will consist of the follow-
ing material:

(A) Summary of significant perform-
ance events, and

(B) The individual PE reports.
(3) Evaluation of performance. The

PEB shall perform a review of the per-
formance events against each perform-
ance evaluation category to arrive at
the recommended award fee for each
category as well as the total award fee
for the period. The PEB must meet
within 30 calendar days after the end of
each evaluation period. At the initial
PEB meeting the board members shall
determine what fee the contractor
would normally receive if the work was
being undertaken on a Cost-Plus-Fixed-
Fee (CPFF) basis. After determining
this amount, the PEB shall determine
what percentage of the available award
fee pool that, when added to the base
fee, will equal the amount the contrac-
tor would receive under a CPFF con-
tract. This percentage of award fee will
set the baseline for satisfactory per-
formance.

(4) The period of evaluation. The pe-
riod of evaluation will be at least every
six months. The desired period of eval-
uation will be every four months.

(5) Performance evaluation report. Fol-
lowing the PEB meeting at which the
award fee recommendation is reached,
the executive secretary will prepare a
performance evaluation report and for-
ward this to the contracting officer.
The contracting officer will prepare a
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letter for signature of the FDO inform-
ing the contractor’s general manage-
ment of the amount of basis of the fee
awarded. The contracting officer shall
forward the performance evaluation re-
port and the fee determination letter
(the performance evaluation report
shall be an attachment to the fee de-
termination letter) to the FDO for sig-
nature. The FDO will review the per-
formance evaluation and fee rec-
ommendation and make a final deter-
mination of fee.

(h) Simplified procedures. The follow-
ing CPAF procedures are authorized for
procurements of $1,000,000 or less.

(1) No appointment of a formal PEB
is necessary. A program office rep-
resentative and the contracting officer
shall perform the duties and functions
of the PEB members. In lieu of per-
formance monitors reporting to an
evaluation coordinator, the program
official will personally monitor and as-
sess the technical performance of the
contractor for each evaluation period.
The contracting officer will monitor
the business aspects of the contractor’s
performance.

(2) The chief of the contracting office
shall approve the award fee plan in lieu
of the HCA.

(3) The project officer and the con-
tracting officer shall report perform-
ance events in the format described in
416.404–277(a)(1). Use of the summary of
significant performance events is not
required.

(4) The project officer, with input
from the contracting officer, will pre-
pare the performance evaluation re-
port.

[53 FR 6063, Feb. 29, 1988]

416.405 Contract clauses.

The contracting officer shall insert a
clause substantially the same as the
clause at 452.216–70, Award Fee, in so-
licitations and contracts which con-
template the award of cost-plus-award-
fee contracts.

[53 FR 6065, Feb. 29, 1988]

416.470 Solicitation provision.

The contracting officer shall insert
the provision at 452.216–71, Base Fee
and Award Fee Proposal in solicita-

tions which contemplate the award of a
cost-plus-award-fee contract.

[53 FR 6065, Feb. 29, 1988]

Subpart 416.5—Indefinite Delivery
Contracts

416.505 Contract clauses.

The contracting officer shall insert
the clause at 452.216–73, Minimum and
Maximum Contract Amounts, in indefi-
nite-delivery, indefinite-quantity con-
tracts when the clause at FAR 52.216–18
is used.

[53 FR 6065, Feb. 29, 1988]

416.570 Solicitation provision.

The contracting officer shall insert a
provision substantially the same as the
provision at 452.216–72, Evaluation
Quantities—Indefinite-Delivery Con-
tract, in solicitations which con-
template the award of indefinite-quan-
tity or requirements contracts to es-
tablish the basis on which offers will be
evaluated.

[53 FR 6065, Feb. 29, 1988]

Subpart 416.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

416.603 Letter contracts.

416.603–2 Application.

The HCA or a designee is authorized
to extend the period for definitization
of a letter contract required by FAR
16.603–2(c) in extreme cases where it is
determined in writing that such action
is in the best interest of the Govern-
ment.

[49 FR 12119, Mar. 28, 1984, as amended at 50
FR 14198, Apr. 10, 1985]

416.603–4 Contract clauses.

The contracting officer shall insert
the clause at 452.216–75, Letter Con-
tract, in a definitive contract supersed-
ing a letter contract.

[53 FR 6065, Feb. 29, 1988]

416.670 Contract clauses.
The contracting officer shall limit

the Government’s obligation under a
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time-and-materials or labor-hour con-
tract by inserting the clause at 452.216–
74, Ceiling Price.

[53 FR 6065, Feb. 29, 1988]

Subpart 416.7—Agreements
416.702 Basic agreements.

Promptly after execution by the Gov-
ernment, the HCA shall furnish to the
Director, Office of Operations, a copy
of each basic agreement negotiated
with a contractor in accordance with
FAR 16.702.

[50 FR 14198, Apr. 10, 1985]

PART 417—SPECIAL CONTRACTING
METHODS

Subpart 417.2—Options

Sec.
417.208 Solicitation provisions and contract

clauses.

Subpart 417.4—Leader Company
Contracting

417.402 Limitations.

Subpart 417.5—Interagency Acquisitions
Under the Economy Act

417.502 General.

Subpart 417.6—Management and
Operating Contracts

417.602 Policy.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12120, Mar. 28, 1984, unless
otherwise noted.

Subpart 417.2—Options
417.208 Solicitation provisions and

contract clauses.
(a) If the Government needs addi-

tional periods of contractor perform-
ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–70, Option to Ex-
tend the Term of the Contract—Cost-
Plus-Fixed-Fee Contract, in term
(level-of-effort) contracts. Alternate I
of the clause is for use in completion
contracts.

(b) If the Government needs addi-
tional periods of contractor perform-

ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–71, Option to Ex-
tend the Term of the Contract—Cost-
No-Fee Contract, in term (level-of-ef-
fort) contracts. Alternate I of the
clause is for use in completion con-
tracts.

(c) If the Government needs addi-
tional periods of contractor perform-
ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–72, Option to Ex-
tend the Term of the Contract—Cost-
Plus-Award-Fee Contract, in level-of-
effort contracts. Alternate I is to be
used for completion contracts.

(d) If the Government needs addi-
tional quantities, the contracting offi-
cer shall insert a clause substantially
the same as the clause at 452.217–73, Op-
tion for Increased Quantity—Cost-Plus-
Fixed-Fee Contracts, in level-of-effort
contracts.

(e) If the Government needs addi-
tional quantities, the contracting offi-
cer shall insert a clause substantially
the same as the clause at 452.217–74, Op-
tion for Increased Quantity—Cost-Plus-
Fixed-Fee Contract, in level-of-effort
contracts.

(f) If the Government needs addi-
tional quantities, the contracting offi-
cer shall insert a clause substantially
the same as the clause at 452.217–75, Op-
tion for Increased Quantity—Cost-Plus-
Award-Fee Contract, in level-of-effort
contracts.

(g) If the Government needs addi-
tional periods of contractor perform-
ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–76, Option to Ex-
tend the Effective Period of the Con-
tract—Time-and-Materials or Labor-
Hour Contract, in time-and-materials
or labor-hour contracts.

(h) If the Government needs addi-
tional periods of contractor perform-
ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–77, Option to Ex-
tend the Effective Period of the Con-
tract—Indefinite-Delivery/Indefinite-
Quantity Contract, in indefinite-deliv-
ery and indefinite-quantity contracts.
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(i) If the Government needs addi-
tional periods of contractor perform-
ance, the contracting officer shall in-
sert a clause substantially the same as
the clause at 452.217–78, Option to Ex-
tend the Term of the Contract—Fixed-
Price Contract, in fixed-price con-
tracts.

(j) If the Government needs addi-
tional quantities, the contracting offi-
cer shall insert a clause substantially
the same as the clause at 452.217-79, Op-
tion for Increased Quantity—Fixed-
Price Contract, in fixed-price con-
tracts.

[53 FR 6065, Feb. 29, 1988]

Subpart 417.4—Leader Company
Contracting

417.402 Limitations.

The HCA shall authorize the use of
leader company contracting procedures
in FAR Subpart 17.4.

Subpart 417.5—Interagency Ac-
quisitions Under the Economy
Act

417.502 General.

The HCA shall establish procedures
for making interagency acquisitions
under the Economy Act. The deter-
mination required by FAR 17.502 shall

be made at a level above the contract-
ing officer.

[50 FR 14198, Apr. 10, 1985]

Subpart 417.6—Management and
Operating Contracts

417.602 Policy.

(a) The Assistant Secretary for Ad-
ministration shall make the deter-
mination to enter into or renew any
management and operating contracts
as prescribed in FAR 17.602(a).

(b) Written determinations shall be
prepared for the Assistant Secretary’s
signature and submitted by the HCA to
the Director, Office of Operations, for
action. The determination shall be sub-
mitted prior to solicitation for the re-
quirement and shall:

(1) Reference the statutory authority
for awarding a management and oper-
ating contract;

(2) Discuss the relationship between
the requirement and the limitations in
FAR 17.603;

(3) Include a copy of the solicitation
document including evaluation cri-
teria;

(4) If non-competitive acquisition is
proposed, include a copy of the jus-
tification.

(c) The HCA shall be responsible for
conducting the reviews required by
FAR 17.602(c).

PART 418—[RESERVED]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 419—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSI-
NESS CONCERNS

Subpart 419.2—Policies

Sec.
419.201 General Policy.
419.201–70 Office of Small and Disadvan-

taged Business Utilization (OSDBU).
419.201–71 OSDBU coordinators.
419.201–72 Goals.
419.201–73 Reports.
419.202 Specific policies.
419.202–70 Specific policies relating to small

businesses.
419.202–71 Specific policies relating to mi-

nority, disadvantaged, and women-owned
businesses.

Subpart 419.4—Cooperation With the Small
Business Administration

419.402 Small Business Administration pro-
curement center representatives.

Subpart 419.5—Set-Asides for Small
Business

419.506 Withdrawing or modifying set-
asides.

419.508 Solicitation provisions.

Subpart 419.6—Certificates of Com-
petency and Determinations of Eligi-
bility

419.602 Procedures.
419.602–1 Referral.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12120, Mar. 28, 1984, unless
otherwise noted.

Subpart 419.2—Policies
419.201 General policy.

419.201–70 Office of Small and Dis-
advantaged Business Utilization
(OSDBU).

The Office of Small and Disadvan-
taged Business Utilization shall de-
velop policy, procedures and guidelines
for the effective administration of the
Department’s small and disadvantaged
business procurement preference pro-
gram to include minority and women-
owned businesses. OSDBU shall also
evaluate contracting activity accom-

plishments, objectives and procedures
with respect to these programs, and
recommend corrective actions for pro-
gram improvement. The HCA’s and De-
partmental staff office directors whose
programs generate requirements for
contract actions shall administer the
Department’s procurement preference
program within their organizations.
This responsibility may be delegated to
ensure program effectiveness.

419.201–71 OSDBU coordinators.

HCA’s shall designate an OSDBU Co-
ordinator in each contracting office. In
addition, Departmental staff office di-
rectors whose programs generate con-
tracts shall designate an OSDBU Coor-
dinator. OSDBU Coordinators shall
take positive actions which will maxi-
mize contracting opportunities for
small businesses, including minority
and women-owned businesses. The
amount of time required for the per-
formance of functions concerning this
program shall be directly related to the
number and dollar value of contract
awards made in each office. In addition
to their regular assigned duties, it is
anticipated that about 20 percent of
their time should be spent as OSDBU
Coordinators. Supervisors of OSDBU
Coordinators are encouraged to provide
time for the coordinators to perform
this important function. The duties
and responsibilities of the OSDBU Co-
ordinators shall include, but not be
limited to, the following:

(a) Review each proposed acquisition
expected to exceed $10,000 prior to its
solicitation. The Coordinator shall:

(1) Recommend section 8(a) action
and identify potential contractors, or

(2) Identify available minority and
women-owned businesses to be solicited
by competitive procedures. Coordina-
tors shall document the contract file
with recommendations made and ac-
tions taken.

(b) Participate in goal-setting proce-
dures and planning activities as de-
scribed in 419.201–72.

(c) Ensure that the subcontracting
clause entitled ‘‘Utilization of Small
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Business Concerns and Small Disadvan-
taged Business Concerns,’’ as pre-
scribed in FAR 19.708, is included in ap-
plicable solicitations. The coordinator
shall participate in the review of those
contracts which require the successful
offeror to submit written plans for the
utilization of small and small dis-
advantaged businesses as subcontrac-
tors.

(d) Ensure that small purchases
(under $10,000) are reserved exclusively
for small businesses, including minor-
ity and women-owned businesses as
prescribed by FAR 13.105 and 19.508.
This policy shall be implemented un-
less the contracting officer is unable to
obtain offers from two or more small
business concerns that are competitive
with market prices and in terms of
quality and delivery of the goods or
services being purchased.

(e) Maintain comprehensive source
listings of small, minority and women-
owned businesses and utilize SBA’s
Procurement Automated Source Sys-
tem (PASS) and the National Minority
Purchasing Council’s Vendor Informa-
tion Service to build and maintain
these listings. Ensure that all small,
minority and women-owned businesses
seeking to do business are informed of
the bid and proposal submission re-
quirements, and of financial, manage-
ment and technical assistance pro-
grams offered by SBA and the Minority
Business Development Agency. Ensure
that these firms, upon request, are di-
rected to appropriate program and
project personnel.

(f) Upon written request, provide
small, minority and women-owned
businesses the bidders mailing lists of
individuals receiving solicitations
which will contain the subcontracting
clause entitled ‘‘Utilization of Small
Business Concerns and Small Disadvan-
taged Business Concerns.’’ These lists
may be limited to those supplies or
services of major interest to the re-
questing firms.

(g) Develop a program of contacts
with local, small, minority, and
women-owned trade, business, and pro-
fessional associations and organiza-
tions and Indian tribal councils to ap-
prise them of the Department’s pro-
gram needs and recurring contract re-
quirements.

(h) Actively participate in the pro-
grams and activities of the local Mi-
nority Business Opportunity Commit-
tees (MBOC) and assist the Minority
Business Development Centers (MBDC),
where applicable. Become aware of and
participate in locally sponsored work-
shops, conferences, trade fairs, etc.,
which are held to apprise small, minor-
ity and women-owned firms about cur-
rent and projected contracting oppor-
tunities.

(i) Periodically meet with program
managers to discuss the section 8(a),
small, minority and women-owned
business programs and the impact
which their requirements can have to
achieve progress. Explore the feasibil-
ity of breaking large complex require-
ments into smaller lots suitable for
participation by small, minority and
women-owned firms. Encourage pro-
gram managers to meet with these
firms so that their capabilities can be
demonstrated.

(j) Establish internal operating pro-
cedures which implement the require-
ments of the regulations as set forth in
this Part 419. Compile data and prepare
all reports pertaining to the small, mi-
nority and women-owned business ac-
tivities. Ensure that these reports are
accurate, complete and up-to-date.

[49 FR 12120, Mar. 28, 1984, as amended at 50
FR 14198, Apr. 10, 1985]

419.201–72 Goals.

(a) The Department is required by
Pub. L. 95–507, Section 221, Executive
Order 12138 (May 18, 1979) and Execu-
tive Order 12073 (August 16, 1978) to es-
tablish fiscal year goals for the pro-
curement preference programs. Goals
shall be reviewed and approved by the
Director, Office of Small and Disadvan-
taged Business Utilization (OSDBU).
HCA’s and staff office directors whose
programs generate contract require-
ments shall submit to the Director,
OSDBU, the following data no later
than August 1 of each fiscal year:

(1) An estimate of the total dollar
amount of all prime contracts regard-
less of dollar value to be awarded dur-
ing the fiscal year, including awards to
non-profit organizations, educational
institutions, all transportation serv-
ices and real property leases. Do not
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include foreign military sales, con-
tracts to be awarded and performed en-
tirely outside the United States and
Federal Supply Schedule orders;

(2) An estimate of the total dollar
value of all prime contracts having a
value of $10,000 or more to be awarded
during the fiscal year, including con-
tracts to non-profit organizations, edu-
cational institutions, all transpor-
tation services and real property
leases. Do not include foreign military
sales, contracts to be awarded and per-
formed entirely outside the United
States and Federal Supply Schedule or-
ders;

(3) A goal for prime contract awards
valued at $10,000 or more to be made to
small business concerns during the fis-
cal year, expressed in dollars and as a
percentage of paragraph (a)(2) of this
section;

(4) A goal for prime contract awards
to be made to the Small Business Ad-
ministration under the authority of
Section 8(a) of the Small Business Act,
as amended, expressed in dollars and as
a percentage of paragraph (a)(1) of this
section;

(5) A goal for prime contract awards
valued at $10,000 or more to be made to
small business concerns owned and
controlled by socially and economi-
cally disadvantaged individuals, ex-
pressed in dollars and as a percentage
of paragraph (a)(2) of this section;

(6) A goal for prime contract awards
to be made to small business concerns
owned and controlled by women, ex-
pressed in dollars and as a percentage
of paragraph (a)(1) of this section;

(7) A goal for prime contract awards
to business concerns in Labor Surplus
Areas (LSA) on the basis of set-asides,
expressed in dollars and as a percent-
age of paragraph (a)(1) of this section.
(This includes all categories of LSA
set-asides authorized by Pub. L. 96–302);

(8) An estimate of the total dollar
amount of subcontracts to be awarded
by ‘‘reporting prime contractors’’ (as
identified in Standard Form 295) during
the fiscal year;

(9) A goal for subcontracts to be
awarded by prime contractors to small
business concerns, expressed in dollars
and as a percentage of paragraph (a)(8)
of this section; and

(10) A goal for subcontracts to be
awarded by prime contractors to small
business concerns owned and controlled
by socially and economically disadvan-
taged individuals, expressed in dollars
and as a percentage of paragraph (a)(8)
of this section.

(b) The information developed in
paragraph (a) shall include a detailed
written presentation of the method
used to establish the estimates and
goals submitted pursuant to para-
graphs (a) (1) through (10) of this sec-
tion, along with copies of the histori-
cal, empirical data upon which the es-
timates and goals are based. Informa-
tion about the types, kinds and
amounts of goods and services brought
and the numbers and types of contracts
involved in the estimates submitted
pursuant to paragraphs (a) (3) through
(10) of this section is required. This in-
formation is needed to realistically
evaluate the estimates and the goals
related thereto. In establishing sub-
contracting goals, identification and
justification should be provided for
each class of contracts and the pro-
jected total value thereof determined
to have little or no subcontract possi-
bilities. Similarly, in establishing
goals for prime contract awards to
small or small disadvantaged firms,
contracts which have no potential for
award to such firms, including the pro-
jected value thereof, should be identi-
fied.

(c) All goals are expressed in terms of
dollars and percentages. However, if
there is any significant variance, up or
down, from the estimates in paragraph
(a) (1) or (2) of this section, upon which
the goals are established, the percent-
age goal is the controlling factor and
will be used to measure actual attain-
ment.

(d) Section 221 of Pub. L. 95–507 re-
serves all small purchases with certain
exceptions for small business and re-
quires that goals be established for
awards over $10,000 to small and small
disadvantaged business. Thus, the
goals under paragraphs (a) (3) and (5) of
this section do not include awards
under $10,000.

(e) Fiscal year goals are expected to
reflect measurable improvement over
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an agency’s performance in the pre-
vious fiscal year. Justification for es-
tablishing a goal lower than the
achievement attained should be docu-
mented in accordance with paragraph
(b) of this section.

[49 FR 12120, Mar. 28, 1984, as amended at 50
FR 14198, Apr. 10, 1985]

419.201–73 Reports.
(a) The Director, OSDBU, shall be re-

sponsible for submitting reports con-
cerning the Department’s progress and
achievements in the procurement pref-
erence program. Data for these reports
shall be obtained from the USDA Pro-
curement Reporting System (UPRS).
Subcontracting data, however, cannot
be retrieved from UPRS and shall be
reported in accordance with paragraph
(b) of this section.

(b) Contracting activities shall col-
lect, summarize, and submit sub-
contracting data elements to the Di-
rector, OSDBU. The data are to be re-
ported quarterly for other than com-
mercial products and annually for com-
mercial products for contract awards
in excess of $500,000 ($1 million for con-
struction). Reports shall be submitted
each quarter in the format of the
Standard Form 295. An additional data
form will be required in the fourth
quarter for the annual report on com-
mercial products. To ensure accurate
and timely reporting, contracting ac-
tivities shall perform the following:

(1) Submit the SF–295 on a contrac-
tor-by-contractor basis 30 calendar
days following the end of the first, sec-
ond, and third quarters and 45 days fol-
lowing the end of the fourth quarter.

(2) Edit all forms (data) prior to their
submission. Forms must be completed
in all fields of the ‘‘Cumulative Com-
mitments’’ and ‘‘Subcontract Goal
Achievement.’’ OSDBU will not assume
that a blank field is a zero. Forms not
fully completed will be returned. Con-
tracting officers should communicate
with the prime contractor’s representa-
tive to ensure that consistent, accurate
and timely data are submitted.

(3) In the ‘‘Cumulative Commitment’’
block, many contractors are reporting
each quarter only those awards occur-
ring in that quarter. OSDBU will re-
turn quarterly reports on which the
awards reported are less than those

submitted on the previous quarter of
the same fiscal year. Totals must add
up to exactly 100 percent. The sum of
line 9 must be the sum only of lines 9a
and 9b. All dollar figures should be in
whole numbers and not in thousands.

(4) In the ‘‘Subcontract Goal
Achievement’’ block, the column head-
ed ‘‘No. of Contracts’’ must reflect the
number of contracts and subcontracts
valued over $500,000 ($1 million for con-
struction) which have subcontracting
plans and goals. Delete the three zeros
(000) in the ‘‘$ Value of Subcontracts’’
column. The percentage of actual goal
achievement reported on line 12b must
always be 100 percent or higher and on
line 12c must always be lower than 100
percent. The same applies for lines 13b
and 13c.

(5) Items in lines 12 and 13 do not
apply to company-wide annual sub-
contracting plans for commercial prod-
ucts. Accomplishments for these type
plans are reported in line 14. The infor-
mation reported must summarize all
Federal contracts for commercial prod-
ucts performed during the year and the
share of the total attributable to
USDA from which contracts for such
commercial products were received

(c) Explanatory comments concern-
ing shortfalls in meeting procurement
preference program goals established
in accordance with 419.201–72 shall be
summitted to the Director, OSDBU.
Reports may be submitted in a nar-
rative format and shall contain appro-
priate justifications for the goal short-
fall(s). Achievements shall be based
upon official AD–760 and SF–281 data as
recorded in UPRS. Reports shall be
submitted no later than November 20 of
each fiscal year.

419.202 Specific policies.

419.202–70 Specific policies relating to
small businesses.

OSDBU Coordinators shall take posi-
tive actions to ensure maximum par-
ticipation of small business concerns in
proposed acquisitions. These actions
shall include:

(1) Developing a plan of operation to
increase the share of contracts awarded
to small business and LSA concerns;

(2) Reviewing the types and classes of
items and services to be purchased to
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determine the applicability of small
business and LSA set-aside priorities
prescribed in 419.504(a);

(3) Developing adequate small busi-
ness and/or LSA competition on all ap-
propriate contract requirements;

(4) Making maximum utilization of
SBA’s Procurement Automated Source
System (PASS) when considering con-
tract requirements;

(5) Ensuring that specifications are
not restrictive, thereby enabling small
business participation;

(6) Assisting and counseling small
business firms and especially those
found to be nonresponsive or non-
responsible to help qualify them for fu-
ture awards;

(7) Reviewing proposed large contract
requirements to determine the poten-
tial for breaking out components suit-
able for purchase from small business
firms or LSA concerns; and

(8) Ensuring that the SBA Resident
Procurement Center Representative
(PCR) is provided an opportunity and
reasonable time to review any solicita-
tion that meets the dollar threshold for
small business and small disadvantaged
business subcontracting plans.

419.202–71 Specific policies relating to
minority, disadvantaged, and
women-owned businesses.

OSDBU Coordinator shall take posi-
tive action to ensure maximum partici-
pation of minority business enter-
prises, including women-owned, in pro-
posed acquisitions. These actions shall
include:

(a) Establishing aggressive minority
and women-owned business goals based
on the annual review of advance acqui-
sition plans. These goals shall be sub-
mitted in accordance with 419.201–72.

(b) Attempting to direct those con-
tracting requirements to the 8(a) pro-
gram which match the abilities of the
minority contractors located in the
area where the contract will be per-
formed.

(1) Recurring requirements should
not be assigned to the 8(a) program,
without consulting SBA, when small
businesses are dependent in whole or in
significant part on such Government
requirements. However, this does not
mean that a segment of a requirement

could not be assigned to the 8(a) pro-
gram.

(2) The SBA publication ‘‘Firms in
the 8(a) Business Development Pro-
gram’’ should be used as an aid in lo-
cating eligible contractors.

(3) Field personnel should be encour-
aged to locate and contact minority
contractors for possible 8(a) participa-
tion. These contractors should be di-
rected to the nearest District or Re-
gional Office of SBA to make applica-
tion for certification.

(c) Fully utilizing available minority
and women-owned vendor listings, di-
rectories and query systems to ensure
that eligible and qualified minority
and women-owned business enterprises
are included on bidders mailing lists
and source lists.

(d) Nominating OSDBU Coordinators
for appointment by the HCA at each
contracting office. Duties of these co-
ordinators shall be in accordance with
419.201–71.

(e) Providing training opportunities
for all personnel involved in carrying
out the Department’s minority and
women-owned business enterprise pro-
gram.

(f) Preparing plans for the utilization
of minority and women-owned business
enterprises. These plans may be in the
form of standard operating procedures,
and they are to be followed by all per-
sonnel involved in carrying out this
program.

Subpart 419.4—Cooperation With
the Small Business Administration

419.402 Small Business Administration
procurement center representa-
tives.

(a) SBA has assigned a full-time Pro-
curement Center Representative (PCR)
to USDA procuring agencies located in
the metropolitan Washington, DC area.
A part-time PCR also has been as-
signed to the ASCS Kansas City Field
Office (KFO), Kansas City, MO. PCR re-
sponsibilities are described in FAR
19.402.

(b) Acquisition offices in the metro-
politan Washington, DC area and the
KFO shall notify and make available
for review by the PCR all proposed ac-
quisitions in excess of $10,000 that have
not been unilaterally set aside for
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small business (see FAR 19.501(c)). This
action shall be taken prior to an-
nouncement of the acquisition in the
Commerce Business Daily or before
public solicitation of offers.

[50 FR 14198, Apr. 10, 1985]

Subpart 419.5—Set-Asides for
Small Business

419.506 Withdrawing or modifying set-
asides.

Disagreements between the contract-
ing officer and OSDBU Coordinator
concerning withdrawals or modifica-
tions of individual or class set-asides
shall be forwarded to the HCA for reso-
lution. The OSDBU Coordinator shall
provide timely notification of such dis-
agreements to the OSDBU in order to
afford them an opportunity to provide
assistance in resolving the dispute.

419.508 Solicitation provisions.

The contracting officer shall insert
the provision at 452.219–70, Set-Aside/
Size Standard Information, in solicita-
tions that are set-aside for small busi-
nesses or labor surplus area concerns.

[53 FR 6066, Feb. 29, 1988]

Subpart 419.6—Certificates of
Competency and Determina-
tions of Eligibility

419.602 Procedures.

419.602–1 Referral.

Contracting officers shall refer deter-
minations of non-responsibility regard-
ing small businesses directly to the
SBA Regional Office servicing the loca-
tion where the contractor’s office
(home) is located. This referral shall
consist of the documents described in
FAR 19.602–1(c).

PART 420—LABOR SURPLUS AREA
CONCERNS

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 420.1—General

420.170 Labor surplus area perform-
ance and goals.

(a) Construction and other ‘‘site-spe-
cific’’ contract requirements are appli-
cable to labor surplus area set-asides.
Contracts which are restricted to labor
surplus area concerns shall be recorded
in fulfillment of labor surplus area
goals.

(b) Contracts awarded under prior-
ities (1), (3) and (5) of FAR 19.504(a)
shall be recorded in fulfillment of labor
surplus area goals. Contracting activi-
ties shall not record noncompetitive
8(a) contracts, purchases from blind
and handicapped workshops, and pur-
chases from Federal Prison Industries
toward their LSA goals. However, con-
tracts may be counted toward LSA
goals whenever there is competition
among firms in labor surplus areas
which are also in the 8(a) Program.

(c) Small business-small purchase
set-asides accomplished under the pro-
cedures in FAR 13.105 shall be counted
toward fulfillment of LSA goals. The
clause requiring firms to perform as
LSA concerns shall be included in the
purchase order or other purchase docu-
ment. In addition, the following state-
ment should be included in the SF–18,
when applicable: ‘‘This request is re-
stricted to small business (and labor
surplus area firms).’’ The contracting
officer shall document a firm’s accept-
ance of the LSA provisions whenever
solicitations are conducted orally.

(d) LSA goals shall be established in
accordance with the provisions of
419.201–72.

[49 FR 12123, Mar. 28, 1984]

PART 421—[RESERVED]

PART 422—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 422.1—Basic Labor Policies

Sec.
422.103 Overtime.
422.103–4 Approvals.
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Subpart 422.6—Walsh-Healy Public
Contracts Act

422.604 Exemptions.
422.604–2 Regulatory exemptions.
422.608 Procedures.
422.608–4 Award pending final determina-

tion.

Subpart 422.8—Equal Employment
Opportunity

422.803 Responsibilities.
422.804 Affirmative action programs.
422.804–2 Construction.
422.805 Procedures.
422.807 Exemptions.

Subpart 422.13—Special Disabled and
Vietnam Era Veterans

422.1303 Waivers.
422.1306 Complaint procedures.

Subpart 422.14—Employment of the
Handicapped

422.1403 Waivers.
422.1406 Complaint procedures.

Subpart 422.70—Service Contract Act of
1965

422.7001 Applicability.
422.7002 Clause for contracts of $2,500 or

less.
422.7003 Clauses for contracts over $2,500.
422.7004 Notice of intention to make a serv-

ice contract.
422.7005 Hearings.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12123, Mar. 28, 1984, unless
otherwise noted.

Subpart 422.1—Basic Labor
Policies

422.103 Overtime.

422.103–4 Approvals.
Requests for the use of overtime

shall be approved at a level above the
contracting officer in accordance with
the procedures in FAR 22.103–4.

Subpart 422.6—Walsh-Healy
Public Contracts Act

422.604 Exemptions.

422.604–2 Regulatory exemptions.
The Assistant Secretary for Adminis-

tration can request the Secretary of

Labor to exempt contracts from the
Walsh-Healy Public Contracts Act pur-
suant to FAR 22.604–2(c). A written
finding justifying the request for ex-
emption shall be prepared for the As-
sistant Secretary’s signature and sub-
mitted by the HCA to the Director, Of-
fice of Operations, for referral to the
Assistant Secretary.

422.608 Procedures.

422.608–4 Award pending final deter-
mination.

The HCA is delegated authority to
approve the contracting officer’s cer-
tification for award required by FAR
22.608–4.

Subpart 422.8—Equal Employment
Opportunity

422.803 Responsibilities.
The contracting officer shall submit

questions involving the applicability of
EO 11246 and FAR Subpart 22.8 through
the HCA to the Director, Office of Op-
erations, for resolution.

422.804 Affirmative action programs.

422.804–2 Construction.
The HCA shall ensure that each con-

tracting office awarding nonexempt
construction contracts maintains a
current listing of covered geographical
areas subject to affirmative action re-
quirements specifying goals for minori-
ties and women in covered construc-
tion trades.

422.805 Procedures.
(a) The contracting officer shall sub-

mit requests for preaward reviews di-
rectly to the appropriate OFCCP re-
gional office in accordance with FAR
22.805(a) (4) and (5).

(b) The contracting officer shall ob-
tain copies of the poster ‘‘Equal Oppor-
tunity is the Law’’ (OFCCP 1420), from
the nearest regional GSA supply depot
using stock NO. 769000–926–8988.

422.807 Exemptions.
(a) The Assistant Secretary for Ad-

ministration is authorized to make the
determination in FAR 22.807(a)(1) that
a contract is essential to the national
security.
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(b) The contracting officer shall sub-
mit request for exemptions under FAR
22.807(a)(1), (a)(2), and (b)(5) through
the HCA to the Director, Office of Op-
erations, for determination by the As-
sistant Secretary for Administration
or referral to the Director, OFCCP, as
appropriate.

Subpart 422.13—Special Disabled
and Vietnam Era Veterans

422.1303 Waivers.

(a) The Assistant Secretary for Ad-
ministration is authorized to make the
waiver determination under FAR
22.1303(a), and under FAR 22.1303(b)
with concurrence of the Director,
OFCCP.

(b) The contracting office shall sub-
mit requests for waivers through the
HCA to the Director, Office of Oper-
ations.

422.1306 Complaint procedures.

The contracting officer shall forward
complaints received about the adminis-
tration of the Vietnam Era Veterans
Readjustment Assistance Act of 1972
directly to the DOL as prescribed in
FAR 22.1306.

Subpart 422.14—Employment of
the Handicapped

422.1403 Waivers.

(a) The Assistant Secretary for Ad-
ministration is authorized to make the
waiver determinations under FAR
22.1403(a), and under FAR 22.1403(b)
with concurrence of the Director,
OFCCP.

(b) The contracting officer shall sub-
mit requests for waivers through the
HCA to the Director, Office of Oper-
ations.

422.1406 Complaint procedures.

The contracting officer shall forward
complaints received about the adminis-
tration of Section 503 of the Rehabili-
tation Act of 1973, as amended, directly
to the OFCCP as prescribed in FAR
22.1406.

Subpart 422.70—Service Contract
Act of 1965

SOURCE: 53 FR 6066, Feb. 29, 1988, unless
otherwise noted.

422.7001 Applicability.
(a) General. Pending coverage in the

FAR, the policies and procedures in the
Federal Procurement Regulations
(FPR) Subpart 1–12.9, Service Contract
Act of 1965, as amended by the FPR
Temporary Regulation 76, Revision of
Labor Standards for Federal Service
Contracts, February 23, 1984, must be
followed in acquisitions of services.
This Subpart 422.70 implements the es-
sential elements of the FPR Tem-
porary Regulation 76 and includes the
major changes to the Department of
Labor (DOL) regulations, dated Octo-
ber 19, 1983.

(b) Request for determinations and ex-
emptions. The HCA shall direct requests
for determinations regarding the appli-
cability of the Service Contract Act
and requests for exemptions from the
Act to the Wage and Hour Adminis-
trator.

422.7002 Clause for contracts of $2,500
or less.

The contracting officer shall insert
the clause at 452.222-70, Service Con-
tract Act of 1965-Contracts of $2,500 or
less, in solicitations and contracts if
the contract amount is expected to be
$2,500 or less and the Service Contract
Act of 1965 applies.

422.7003 Clauses for contracts over
$2,500.

(a) The contracting officer shall in-
sert the clause at 452.222–71, Service
Contract Act of 1965, as amended, in so-
licitations and contracts if the con-
tract is subject to the Service Contract
Act of 1965 and is—

(1) Expected to exceed $2,500 or
(2) For an indefinite dollar amount

and the contracting officer expects the
contract amount to exceed $2,500 dur-
ing any 12-month period.

(b) The contracting officer shall in-
sert the clauses at 452.222–72, State-
ment of Equivalent Rates for Federal
Hires and 452.222–73, Fair Labor Stand-
ards Act and Service Contract Act—Price
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Adjustment, in solicitations and con-
tracts if the contract is expected to be
a fixed price service contract contain-
ing the clause at 452.222–71, Service
Contract Act of 1965 (as amended), that
exceeds the small purchase limitation.
The clause at 452.222–73 is optional for
small purchases.

422.7004 Notice of intention to make a
service contract.

(a) The Department of Labor (DOL)
has issued a Service Contract Act Di-
rectory of Occupations to use in deter-
mining job classifications when procur-
ing services. The directory contains oc-
cupational titles and descriptions that
contracting offices must use when list-
ing on SF 98a the classes of service em-
ployees to be used. When contracting
officers are unable to find an appro-
priate title or description in the direc-
tory, they must develop and submit an
appropriate occupational title and de-
scription for the work to DOL with the
SF 98 request.

(b) Requests to expedite wage deter-
minations or to check the status of a
request may be made by the contract-
ing officer directly to the DOL Wage
and Hour Administrator.

422.7005 Hearings.
Requests for hearings under 29 CFR

4.11 will be made by the contracting of-
ficer through the head of the contract-
ing activity to the Administrator,
Wage and Hour Division, Employment
Standards Administration, U.S. De-
partment of Labor, Washington, DC,
20210. All such requests shall be coordi-
nated with the appropriate legal coun-
sel.

PART 423—ENVIRONMENT, CON-
SERVATION, AND OCCUPA-
TIONAL SAFETY

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 423.1—Pollution Control
and Clean Air and Water

423.104 Exemptions.
(a) Requests for exemption shall be

submitted to the Director, Office of Op-
erations. The Office of Operations will

coordinate review of the request with
the appropriate staff and program offi-
cer and submit the request to the As-
sistant Secretary for Administration
for decision.

(b) The Office of Operations shall no-
tify the Environmental Protection
Agency upon the granting of an indi-
vidual exemption, and shall consult
with the Environmental Protection
Agency in advance of the granting of
any class exemption.

[49 FR 12124, Mar. 28, 1984]

PART 424—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 424.1—Protection of Individual
Privacy

Sec.
424.104 Contract clauses.

Subpart 424.2—Freedom of Information Act

424.202 Policy.
AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.

486(c).

Subpart 424.1—Protection of
Individual Privacy

424.104 Contract clauses.

When applicable, the contracting of-
ficer shall insert the clause at 452.224–
71, Confidentiality of Information, in
contracts involving confidential infor-
mation.

[53 FR 6066, Feb. 29, 1988]

Subpart 424.2—Freedom of
Information Act

424.202 Policy.

USDA implementation of the Free-
dom of Information and Privacy Acts is
found in 7 CFR, Subtitle A, Part 1, Sub-
parts A and G, respectively. Contract-
ing officers shall follow these regula-
tions when responding to requests for
information or awarding contracts that
will involve the design, development,
or operation of a system of records on
individuals to accomplish agency func-
tion.

[49 FR 12124, Mar. 28, 1984]
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PART 425—FOREIGN ACQUISITION

Subpart 425.1—Buy American Act—
Supplies

Sec.
425.102 Policy.
425.105 Evaluating offers.
425.108 Excepted articles, materials and sup-

plies.

Subpart 425.2—Buy American Act—
Construction Materials

425.202 Policy.
425.203 Evaluating offers.
425.204 Violations.

Subpart 425.3—Balance of Payments
Program

425.302 Policy.

Subpart 425.4—Purchases Under the Trade
Agreements Act of 1979

425.402 Policy.
425.407 Solicitation provision and contract

clause.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12124, Mar. 28, 1984, unless
otherwise noted.

Subpart 425.1—Buy American
Act—Supplies

425.102 Policy.
(a) The Assistant Secretary for Ad-

ministration shall make the deter-
mination prescribed in FAR 25.102(a)(3).

(b) The HCA shall make the deter-
mination prescribed in FAR 25.102(a)(4)
in accordance with 425.108.

425.105 Evaluating offers.
(a) FAR 25.105 provides that the price

of a domestic end product is unreason-
able if it exceeds specified percentages.
The FAR, however, permits the agency
head to determine that offers above
these percentages are acceptable.

(1) Contracting officers who deter-
mine it is in the best interest of the
Government to award a contract to a
domestic firm whose offer exceeds the
percentages specified in FAR 25.105(a)
(1) and (2) may do so only with ap-
proval of the Assistant Secretary for
Administration.

(2) Requests for approval must:

(i) Be directed to the Director, Office
of Operations, by the HCA;

(ii) Be in writing; and
(iii) Provide a detailed justification

for the reasonableness of the domestic
offer.

(b) If an award of more than $250,000
would be made to a domestic concern if
the 12 percent factor were applied, but
not if the 6 percent factor were applied,
the Assistant Secretary for Adminis-
tration shall decide whether award to
the domestic concern would involve un-
reasonable cost. The HCA shall refer
such proposed awards to the Director,
Office of Operations, for coordination
of the necessary approval.

425.108 Excepted articles, materials,
and supplies.

(a) The HCA shall determine if arti-
cles, materials, and supplies should be
added to or deleted from the list in
FAR 25.108(d)(1). The HCA shall provide
a copy of all such determinations to
the Director, Office of Operations.

(b) The Director of the Office of Oper-
ations shall submit a copy of each de-
termination to the FAR Council in ac-
cordance with FAR 25.108 (b) and (c).

Subpart 425.2—Buy American
Act—Construction Materials

425.202 Policy.
(a) The Assistant Secretary for Ad-

ministration shall make the deter-
mination prescribed in FAR 25.202(a)(2).

(b) The HCA shall make the deter-
mination prescribed in FAR 25.202(a)(3)
in accordance with the procedures in
425.108.

(c) The HCA shall make the deter-
mination prescribed in FAR 25.202(b).

425.203 Evaluating offers.
The Assistant Secretary for Adminis-

tration may determine that the use of
a particular domestic construction ma-
terial would be impracticable or unrea-
sonably increase the cost of the con-
tract. If the Assistant Secretary makes
such a determination, the restrictions
of the Buy American Act shall be
waived for that material for the con-
tract in question.

(a) If a contracting officer deter-
mines that the use of a particular do-
mestic construction material should be
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waived for a contract, the contracting
officer shall submit the proposed award
and the information prescribed in FAR
25.203(b) through the HCA to the Direc-
tor, Office of Operations.

(b) The Director, Office of Oper-
ations, shall evaluate all waiver re-
quests and make a recommendation for
approval or disapproval to the Assist-
ant Secretary for Administration.

425.204 Violations.

Contracting officers shall, in accord-
ance with the debarment procedures
prescribed in 409.4, refer all violations
of the clause found in FAR 52.225–5 to
the Department Debarring Officer for
possible debarment action.

Subpart 425.3—Balance-of-
Payments Program

425.302 Policy.

The HCA shall make the determina-
tions prescribed in FAR 25.302(b) (2)
and (3) and may authorize differentials
greater than 50 percent as prescribed in
FAR 25.302(c).

Subpart 425.4—Purchases Under
the Trade Agreements Act of 1979

425.402 Policy.

Whenever the U.S. Trade Representa-
tive publishes a redetermination of the
dollar threshold at which the Agree-
ment on Government Procurement ap-
plies, the Department will set out the
dollar threshold in a Departmental No-
tice, 5025 series. Contracting officers
shall use the specified amount to com-
plete paragraph (b) of the clause at
FAR 52.225–9.

[53 FR 6067, Feb. 29, 1988]

425.407 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the provision at 452.225–70, English
Language and U.S. Currency Require-
ments, whenever the solicitation con-
tains the provision at FAR 52.225–8.

[53 FR 6067, Feb. 29, 1988]
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